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Dear Sirs 

Reed Elsevier response to the consultation on the Electronic Commerce (EC Directive) 

Regulations 2002
Reed Elsevier is a world leading publisher and information provider with 2004 revenues of £4.8 bn of which £1.2 bn (26%) is derived from Internet sales.  As the world’s largest electronic publisher we therefore have much experience in all three areas the subject of the consultation namely, hyperlinking, search engine operations  and content aggregation, both as instigators and on the receiving end of  third party activity . 

We are aware of the submission by the Digital Content Forum in response to the consultation and endorse the views expressed therein. 

Hyperlinking in general terms has benefits and disbenefits, depending on the use to which it is put. To consider a general sweeping exemption from liability is therefore inappropriate. In our experience although the law is unclear, in practical terms , if linking enhances traffic to a site with no commercial loss to another, or indeed with gains to both parties, no issue arises, whatever the legal situation.  If it is operated to enable diversion of traffic from one site to another with unapproved loss to the former (as in the Shetland Times case), there is an issue which could usefully be legally clarified. The solution in our mind, lies not in creating broad exemptions from liability for all such activity, only some of which is benevolent, but perhaps in addressing the issue through the concept of unfair competition laws as is the case for example in France. The same applies to search engine activity. 

- 2 –

As regards content aggregation, our Lexis Nexis business is a leading player in this market.  Its online service contains over 4.6 billion searchable documents from 32,000 legal, news and business sources and 2 billion public records.  1.6 million searchable documents per day are added to the Lexis Nexis collection. This information is obtained under contract from the IP owners, with indemnities from the supplier for illegal, defamatory or infringing content. 

We are aware of the issue raised by other content aggregators of potential criminal liability for content over which they have had no direct input.  With databases the size of Lexis Nexis and resultant pace and volume of data accretion, it is self evident that it is impossible to structure the business to vet every piece of data received on this scale.  It has to be done post facto.  At Lexis Nexis UK, we routinely take down problematic material on notice from our suppliers.  We have not however, had any instances of being pursued for criminal liability for third party content.  It is the case nonetheless, that if that were to occur, contractual indemnities from content suppliers serve no purpose.  A contracting party cannot agree to undertake a jail term for its counterparty, and indemnities for fines may well be unenforceable as being contrary to public policy.  In these circumstances the stigma of criminal charges against a responsible, professionally run and law abiding business is unfair and unacceptable. 

We support the suggestion therefore that this issue should be reviewed, with particular reference to certain laws with strict liability criminal sanctions.  In the interests of fairness, liability in these circumstances should be limited to failure to take down once on notice, rather than strict liability regardless of behaviour. 

Care must taken however that such limited review does not inadvertently open the door to relief from criminal liability for IP infringement. Publishers whose core asset is IP, would be the greater losers if an attempt to address a  perceived, but in our case at least , theoretical ill, resulted in any weakening of their ability to pursue maximum remedies against those who directly or indirectly, are involved in copyright or other IP theft.

For these reasons we do not support any horizontal broadening of articles 12-14.  We would be pleased to work with the DTI and DCA in addressing the more limited review referred to above. 

Yours sincerely 
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