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Electronic Commerce Directive: The Liability of Hyperlinkers, Location Tool and Content Aggregators
AFA is the French Internet Service Providers Association. We gather companies based in France whose activities are the supply of Internet access to general public or professionals, hosting online services, IP networks and web portals.

We welcome this invitation to provide comments on liability of hyperlinkers, location tool and content aggregators. AFA has followed this issue for years and wishes a similar consultation were initiated in France. For the moment, the question of liability has not been resolved and providers of those services are currently exposed to considerable legal uncertainty.  We welcome the opportunity to respond to your consultation.

Question 1 – Do you agree with the EU Commission conclusions in their ‘First Report’ on the application of the Directive concerning Articles 12 to 14? Please give your reasons for your answer. 

Yes, we generally agree with the Commission’s report; especially when it mentions that the Commission has encouraged Member States to further develop legal security for on-line intermediaries. We also welcome the fact that the Commission is considering the possibility of extending the European framework to hyper linkers and search engines. 

Question 3 –With other Member States transpositions in mind, which of the liability limitations in Articles 12 to 14 (if any) should apply to each of the following intermediary service providers if the UK were to go ahead and provide legislative cover? 

i) Hyperlinkers; 

Hyperlinkers should benefit from the limitation to liability in Article 14. While their activities are different, hosting services and hyperlinkers have similar relationships with the third party websites and should be governed by the same liability limitations. On one hand, hyperlinkers cannot be responsible for the content of the websites they link to. The latter have all liberty to change their content without warning the provider of the link. On the other hand, as well as hosting services, hyperlinkers may apply the notice and take down regime provided for in Article 14. We encourage all member states, and in the context of this consultation the UK in particular, to ensure that clear guidelines for notice and take down exist so that actors are clear as to their responsibilities and obligations in this respect. 

“A service provider which provides access to third-party information by means of an electronic link shall not be responsible for such information, provided the service provider:

does not have actual knowledge of illegal activity or information and, as regards claims for damages, is not aware of facts or circumstances from which the illegal activity or information is apparent; or

Upon obtaining such knowledge or awareness, acts expeditiously to remove the electronic link. 

- Paragraph 1 shall not be applicable if the person from whom the information stems is subordinate to or supervised by the service provider or if the service provider presents the third-party information as its own.” (Austria E-commerce Act, part 5, section 17)

ii) Location tool providers; and 

As the Austrian law provides, we advocate a different kind of liability for location tool providers. Unlike Hosting providers or hyperlinkers, location tool providers, because of their automated running, have no way to disable access to unlawful information. In this case, the notice and take down procedure provided for in Article 14 seems to be extremely difficult to apply. Providers of location tool services have more similarities with providers acting as a mere conduit. We therefore recommend extending the limitation of liability in Article 12 to providers of location tool services.

“A service provider which provides users with a search engine or other electronic aids to search for third-party information shall not be responsible for the information retrieved, provided the service provider: does not initiate the transmission of the retrieved information; does not select the receiver of the retrieved information; and does not select or modify the retrieved information. 

Paragraph 1 shall not be applicable if the person from whom the retrieved information stems is subordinate to or supervised by the service provider.” (Austria E-commerce Act, part 5, section 14)

iii) Content aggregation providers. 

The Liability limitations in Article 14 should be extended to apply to content aggregation providers.

Question 4 -Do you think that providers of hyperlinks and location tool services need the extension of any of Articles 12 to 14? If so, what liabilities would be limited? And how significant are the problems currently caused by the lack of this extension? Please explain your reasons, examples would be helpful. 

This extension is extremely necessary. In Member States which have not extended their regime as yet, the provision of hyperlinks can lead to liability claims against the link provider based on general civil liability, copyright law, trademark law or even criminal law. These numerous kinds of potential liability require, as already provided for other providers in Article 12 to 14, horizontal limitations, meaning that they would cover liability, both civil and criminal, for all types of illegal activities initiated by third parties.  Without a framework, which allows those players to develop their services, hyperlinkers would be forced to limit access to a variety of content – something that is technically impossible. If this legal uncertainty is not addressed, the free flow of information in networks will be more and more difficult to safeguard. Further, Some ISP may not continue to provide these types of services.

Question 5 - Alternatively, would an extension of any of Articles 12 to 14 of the Directive be detrimental to rights-holders and individuals? Please explain your reasons with examples if possible. 

No, rightholders will benefit from a clarification of the regulatory framework. Copyright infringement will not be stopped by holding Internet intermediaries liable. An extension of Articles 12 to 14 combined with effective notice and take down guidelines, in respect of hyper linking, will help right holders manage their intellectual property rights and relationships with intermediaries. 

Moreover the Directive provides for exceptions and “does not affect the liability of the person who is at the source of the content nor does it affect the liability of intermediaries in cases which are not covered by the limitations defined in the directive” (European Commission’s first report on the application of the E-commerce Directive)
Question 6 – If you think there is a need to extend limitations on liability to hyperlinkers and location tool providers should this be achieved by an extension of Article 12 or by Article14 ? 

We think it should be achieved by an extension of Article 12 for location tool providers and Article 14 for hyperlinkers. While Hyperlinkers should be governed by the same regime as hosting services, providers of location tool services have greater similarities with providers acting as a mere conduit. 

Question 10 – If you think there is a need to extend limitations on liability to content aggregation services, should this be achieved by an extension of Article 14 of the Directive? Please explain your reasons for your answer.

Liability limitations in Article 14 should apply to content aggregation providers. Resorting to a contractual solution to limit liability is not a practical solution or satisfactory. For example criminal liability could not be covered by such an agreement. Moreover, while small providers cannot meet such obligations, major content owners may refuse to sign these contracts.  This acts as a barrier to the development of the content aggregation sector. 
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