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DTI CONSULTATION DOCUMENT

ON THE ELECTRONIC COMMERCE

DIRECTIVE: THE LIABILITY OF

HYPERLINKERS, LOCATION TOOL

SERVICES AND CONTENT

AGGREGATORS

ntl’s response

ntl is the UK's largest cable company with 3.3 million residential customers and offers a wide range of communications and content distribution services.  
ntl welcomes the opportunity to respond to this consultation and our response can be summarised as follows:
· The implementation of the E-commerce Directive in the UK has provided a clear framework for the ‘mere conduit’ status that has given the required legal certainty for ISPs.

· ntl believes that Member states which already have extended the liability limitation cover for hyperlinks, location tool and content aggregation services have created incentives for investment and innovation.

· ntl supports the extension of the E-commerce Directive limitation of liability to hyperlink and location tool providers and content aggregators.
ntl is keen to work closely with the DTI to assist in the development of E-commerce regulation that is flexible. This helps create incentives for investment and innovation which is ultimately of benefit to the consumer and to industry.
	Question 1 –Do you agree with the EU Commission conclusions in their ‘First Report’ on the application of the Directive concerning Articles 12 to 14? Please give your reasons for your answer.


For ntl the implementation of the eCommerce Directive in the UK has provided a clear framework for the ‘mere conduit’ status.  This has given legal certainty for ISPs, the importance of which cannot be underestimated. ntl believes that the conclusions reached in the Commission's ‘First Report’ on the application of the Directive concerning Articles 12 to 14 are a fair recognition of the situation in the ecommerce industry.  ntl especially welcomes the comments that some Member States have decided to provide for limitations on the liability of providers of hyperlinks and search engines.  This provision is made in addition to the matters dealt with by Articles 12-14 (mere conduit, caching, hosting).  It appears that this decision is being motivated by the wish to create incentives for investment and innovation.  The expectation is that it will enhance the development of E-commerce by providing additional legal clarity for service providers. 

Furthermore ntl welcomes the Commission's indication that it will closely review any future need to adapt the present framework.  Such future needs might consist of the need for additional limitations on liability for other activities such as the provision of hyperlinks and search engines.

.  
	Question 2 - In your experience what are the advantages and/ or disadvantages of the transpositions of the Member States that have already included the liability limitation cover for hyperlinks, location tool and content aggregation services? I.e. what has been the impact for service providers, rights-holders and individuals alike with regard to their transpositions?


ntl believes that Member states which already have extended the liability limitation cover for hyperlinks, location tool and content aggregation services have created incentives for investment and innovation.  This has enhanced the development of E-commerce by providing additional legal clarity for service providers. 
	Question 3 –With other Member States transpositions in mind, which of the liability limitations in Articles 12 to 14 (if any) should apply to each of the following intermediary service providers if the UK were to go ahead and provide legislative cover?

i) Hyperlinkers;

ii) Location tool providers; and

iii) Content aggregation providers.


ntl supports the extension of the E-commerce Directive limitation of liability to hyperlink and location tool providers and content aggregators. ntl believes that omitting one area of liability (hyperlinking, location tools or content aggregators), while dealing with the others by giving them a defence via the mere conduit, caching and, hosting clauses is potentially damaging for UK businesses.  It also creates a disadvantage for UK businesses compared with peers in more pro-active Member States. Navigating the world-wide web from the UK will become increasingly difficult if no clarification is forthcoming; valuable local input could conceivably diminish, making directories and search engines’ offerings less useful (and therefore less compelling) to consumers. Thus, it is possible that UK industry and UK consumers will both lose as a result of this unnecessary legal uncertainty.

Specifically, hyperlinkers, location tool providers and content aggregators should be protected by Article 12.  

To give blanket protection under Article12 would result in complainants raising their issues directly with the content providers – not those service providers granting access to Internet users via indirect means (i.e. via hyperlinks, location tool services and content aggregation.  

	Question 4 - Do you think that providers of hyperlinks and location tool services need the extension of any of Articles 12 to 14? If so, what liabilities would be limited? And how significant are the problems currently caused by the lack of this extension? Please explain your reasons, examples would be helpful.


Hyperlinkers and location tool providers need to be protected by Article12. Hyperlinkers and location tool providers should  be given a blanket defence, as provided for by Article 12.  This defence will encourage complainants to raise their grievances with the source of the problem – i.e. the content hosting services and not those services that are indirectly making the content available to Internet users.  For example in a case of libel if a complainant raises the issue with a hyperlinker he will have to do this100 times if 100 sites are linking to the defamatory content.  He should be encouraged (through an extension of the protection offered in the EC Regulations) to raise the issue with the content provider which should result in the problem being addressed in one communication rather than 100.

One problem caused by the lack of the extension in the UK is that complainants can use threats of legal action to bully service providers in to enforcement action when the service providers are simply providing indirect access to content held elsewhere.  If A.12 protection is extended complainants will be forced to address the source of the problem which will save the involved parties (including the complainant) time and money.  Investigating these complaints is a huge drain on resource and it is only the content hoster that should be forced in to doing this and therefore an extension of the protection under A.12 is necessary.

	Question 6 – If you think there is a need to extend limitations on liability to hyperlinkers and location tool providers should this be achieved by an extension of Article 12 or by Article14 ?


Article 12 for the reasons stated above.  In summary by applying an Article 12 limitation of liability, no provider of hyperlinks can be held responsible for any link. As hyperlinking can be done on any web site, not just search sites, this would mean that no responsibility for the linking would fall with the content provider. It is important therefore that such protection is also afforded to ISPs who may host such services.  Without this protection, ISPs could be held responsible for the content, if it was found that the link (which is hosted on the server) is illegal.

If Article 14 were to be extended, this would open up the flood gates for notices of infringing links, without any clear guarantee that the claims were valid. For this reason and because of a lack of clarity in many areas as to whether links to infringing material are illegal, ntl would support the extension of Article 12.

	Question 7 –Is there any action that would give providers of hyperlinks and location tool services the protection they seek, other than through the extension of Article 12 to 14 to these services? Please explain your answer.


ntl believes that the extension of Article 12  to these services is the most efficient way to gain protection. Alternatively, specific legislation e.g. the Copyright Act etc would have to be amended.

	Question 8 – What (if any) would be the detrimental consequences caused by the extension of Articles 12 - 14 to providers of hyperlinks and location tool services? I.e. would it seriously impact on your profits/ viability or provide a major irritation? Please explain your reasons with examples if possible.


If Article 12 is applied to hyperlinkers and location tool providers there will be no adverse consequences.    
	Question 9 – Do providers of content aggregation services agree with the

assumption that if they are to be covered under Article 12 – 14, then the legislative vehicle will need to be primary rather than secondary? Please explain your reasons for your answer.


ntl believes that if the E-commerce regulations take a “prospective effect”, secondary legislation will cover the needs of content aggregation service providers. ntl recommends the wording  in the following section of Article 12 and Regulation 17 be simplified as follows:

a. the service provider- 
i. does not have actual knowledge that an activity or information was in breach of any law; and 
ii. is not aware of facts or circumstances from which it would have been apparent to the service provider that the activity or information was unlawful; or 
b. upon obtaining such knowledge or awareness the service provider acts expeditiously to remove or disable access to the information, and 
c. the recipient of the service was not acting under the authority or the control of the service provider. 
If the dti has concerns regarding adding such wording via secondary legislation (under the European Communities Act 1972), two simpler, though perhaps marginally less thorough, alternatives are possible:

1. either insert a small addition to the wording of Article 14, providing a definition of what constitutes “hosting” and what is “hosted” (and including the hosting of hyperlinks and location tools in the definition)

2. or include such a definition in the Guidance to Business document. 

	Question 11 - Do you think that there is any course of action that would give

providers of content aggregation services the protections they seek, other than through the extension of Article 14 to these services? Please explain your answer.


ntl believes that the extension of Article 12 to these content aggregation services is the most efficient way to gain protection. Alternatively, specific legislation e.g. the Copyright Act etc would have to be amended.
	Question 12 - Do providers of content aggregation services believe they are primary or secondary publishers? Please explain your reasons for your answer.


ntl aggregates content that has been edited by the primary publisher. Furthermore ntl is prohibited from altering any content or giving any comment on behalf of the primary publisher.   On the basis of these activities, ntl regards itself as a secondary publisher on the Broadband Plus content platform because of its limited editorial control.
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