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Dear Sir

Consultation on the E-Commerce Directive: The Liability of Hyperlinkers and others

ELSPA is the trade association representing the publishers of interactive entertainment products including computer and video games distributed in the UK.  In 2004, the legitimate market was worth £1.34 billion in 2004, and we estimate that the value of illegitimate supplies of counterfeit, pirated and shared files via the Internet was at a similar level.

ELSPA is a member of both the Digital Content Forum (DCF) and the Alliance Against IP Theft, and as such supports the submissions made by those two organisations on the above captioned consultation. 

One issue raised in the consultation that has been of considerable concern to ELSPA and its members, is the issue of the liability of hyperlinkers.

There is no recognised definition for hyperlinking, and it is submitted that the definition proposed in the consultation document is outdated and does not accurately reflect that which is currently undertaken by way of hyperlinking.  

As explained in the DCF response to question 8, hyperlinking is now commonly used in damaging Internet piracy services, in particular BitTorrent.  This service allows users to construct pirate copies of digital works including computer and video games by hyperlinks to many other users and is substantially engaged in up-and down-loading of infringing copies.
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ELSPA is most concerned that such infringers will lay claim to a limitation of liability for hyperlinkers if enacted to avoid action for their undoubtedly infringing activities.  This would be made all the more likely by the utilisation of a wide definition of hyperlinking as proposed in the consultation document.

In view of this ELSPA strongly opposes the particular proposed extension of limited liability to hyperlinkers.

Yours Faithfully
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Roger Bennett

Director General
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