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1. Background

In June 2004 DTI published a consultation document seeking views on the current operation of the individual opt-out from the 48-hour working time limit in the UK and ways to improve its application. It was a preliminary consultation paper and did not contain Government proposals for changes to the law. The intention was to seek the views of a wide range of interested parties to help inform future policy developments and EU negotiations on the Working Time Directive. The consultation closed on 22 September 2004. 

2. The Working Time Regulations – Summary

The Working Time Regulations came into force on 1 October 1998 implementing the European Working Time Directive and certain parts of the Young Workers Directive. The regulations have created: 

· A limit of 48 hours a week which a worker can be required to work, though workers may choose to work longer 
· A right to four weeks’ paid leave per year 
· A right to 11 consecutive hours’ rest in any 24 hours period 
· A right to an in-work rest break of 20 minutes if the working day is longer than six hours 
· A right to one day off each week 
· A limit of an average of 8 hours’ work in 24 which night workers can work 
· An entitlement for night workers to receive free regular health assessments 
3. The European Commission’s Proposals for amending the Directive

On 22 September 2004 the European Commission published legislative proposals for amending certain aspects of the Working Time Directive. Although the DTI consultation document does not consult specifically on these proposals, the information gathered during the consultation is being used by the Government during the current negotiations. The Commission’s main proposals are as follows:


· a new version of working time, called "inactive time" to cover on-call time spent at rest;
· retention of the opt-out by collective agreement. Individual opt out available in limited circumstances only and with stricter rules applying; 

· a 65 hour maximum working week for workers who have opted out; 

· a requirement for employers to record the hours worked of all employees, in addition to other measures intended to provide additional safeguards to opted-out workers.

4. The Consultation Document

The Consultation Document asked for respondents’ views under the following four areas:

Making sure workers have a real choice about long hours
· Opt out agreements in writing

· Making clear in legislation or guidance that it is unlawful to ask employees to agree to work long hours in their employment contract

· Making it unlawful to ask someone to agree to work long hours at the same time as signing their employment contract

· A time limited opt out, which expires after a set period of time and must be renewed

Making sure people are protected while they are doing long hours:

· A “cap” on the maximum number of hours opted out workers can do

· Risk assessments for businesses using opted out workers

· Health assessments for long hours workers

· Record keeping
Making sure people know about their rights:

· Awareness campaigns

· Good practice guidance

· Code of practice

Making sure businesses effectively monitor their employees’ working hours:

· Whether and how working hours monitored
5. Summary of Responses Received

133 responses were received to the consultation, of which 42 (approximately 31%) came from trade associations and employers’ organisations; 41 (approximately 31%) from employers / other private sector organisations; 16 (approximately 12%) from individuals;  10 (approximately 7%) from trade unions; and 12 (approximately 9%) from public sector organisations. The remaining 12 responses were from a mix of NGOs, professional institutions, academia and political bodies. Annex A provides a full list of all those who responded, excluding any who requested anonymity.

Where possible the responses are summarised under the appropriate heading, following the structure of the consultation document. However, in order to reflect the considerable range of views on wider and more general questions such as the desirability of the opt-out per se, some of the following is summarised separately from the specific questions asked in the consultation.

Use of opt-out / health and safety implications

Not all responses register a strong position in favour of, or against, the opt-out. Of those that do there is a clear majority in favour of retaining the opt-out: 87 in favour and 19 against. The arguments for and against, as advanced by those with views on the issue, are well covered by the main employers’ organizations and trade unions, as described below.

All the main employers’ organisations who responded (ie CBI, BCC, IoD and EEF) register strong opposition to loss of the opt-out, citing the views of their members that it gives them the flexibility they need for the successful and efficient operation of their businesses. All question the extent to which a link exists between long hours and risks to health & safety (eg quoting BMA evidence that the extent of any such link is dependent on whether choice in long-hours working has been exercised). CBI states that reforms aimed at protecting the health of opted-out workers should concentrate on reforming existing H&S law, rather than new initiatives. Conversely, the main Trade Union responses (TUC, GMB, USDAW, RMT and T&G) all argue strongly for the opt-out to be phased out as soon as possible, although they do recognise the possibility of a phasing out period. All base their opposition to the opt-out on the premise that the origin of the Directive is one of health and safety, and that long hours are a risk to workers' health and safety. They conclude that the opt-out necessarily, therefore, equals under-implementation of the original Directive. They argue that personal choice in the matter should not be allowed, given the cost that, they allege, is borne by others as a result (TUC gives example of fatigued signalman apparently causing a rail accident) as well as the individual (GMB argue the principle is the same as obliging workers to wear hard hats and drivers seat-belts). 

Opinion on the future of the opt-out is otherwise divided, broadly along private sector / trade union grounds, with other sectors tending either not to express a view (eg public sector responses) or dividing on the issue in similar proportions. 

Two responses call for the abolition of the entire Working Time Directive.

A small minority of responses (24)  - neither business nor trade union in the main - do not express a view either in support of or against the opt-out, although some of these discuss the issue at some length. The Work Foundation, for example, argues that the positions typically taken by employers and unions over the opt-out are ill-conceived, and that the Government has compounded the problem, and made positions more entrenched, by confusing a real long hours problem with an excessive focus on the opt-out. They recognise that it is true both that many workers would prefer to work fewer hours, even if this meant less pay, while many others depended on the additional income that working long hours provided. It suggests that the answer to this is to be found in a more intelligent debate about the organisation of work and the design of jobs. 

Opt out agreements in writing and extra information on the opt-out

There was no opposition in any response to the argument that opt-out agreements should be in writing, with those supporting retention of the opt-out tending to agree that the currents system works well, and those calling for the removal of the opt-out either not addressing the question or arguing that the system does not work well. Only 27 responses address the specific question of whether additional information on the opt-out should be included in the agreement, with 10 responses (all business or trade associations) arguing that additional information would be unnecessary or even confusing, and 17 responses welcoming the prospect of additional information. Those in favour of further information are broadly split between those in favour of the opt-out, and those against the opt-out. Some of those in favour are only cautiously so, warning that such information should not be overly prescriptive, or (in the case of those opposing the opt-out) should be a temporary safeguard only while the opt-out is phased out.

Exclusion of opt-out clause from contract of employment

TUC’s response argues that the most common form of abuse of the opt-out is that it is effectively a condition of employment (they claim to have collected a bundle of contracts where this is the case), and that therefore the Government should amend the WTR to make it clear that it is illegal to make the opt-out a contractual term. Other Trade Union responses agree that if the opt-out is to remain in any form,  it should be unlawful to ask employees to agree to working long hours in their employment contract. The CBI does not oppose this argument, nor do about half of the business responses who address the question, arguing that this additional safeguard should be enough in itself to preserve the genuinely voluntary nature of the opt-out. Overall responses reflect a small majority in favour of making it clear in law that the contract of employment should not contain an opt-out clause (32 to 24, with business responses more or less equally divided on the issue).

Minimum gap between starting work and signing opt-out

There was less acceptance among business responses to this proposition. The BCC, for example, would be content to see a requirement for a minimum period between contract and opt-out, as long as this did not exceed 6 weeks, and did not extend to those workers who requested, in writing, the right to sign the opt-out immediately. They foresee problems with preventing opt-outs being signed during probation periods, particularly where companies operate extended probation periods. CBI, however, is wary of a minimum period between contract and opt-out, arguing that such a requirement would place unreasonable administrative burdens on companies and making it much more difficult for them to plan working schedules, particularly in workplaces relying heavily on casual labour. CBI claims that the requirement would also be detrimental to the worker: many might feel resentful at being denied overtime opportunities available to others, and such a measure might also prevent honest discussions at interview about the working culture because the employer is keen to avoid giving the impression that he expects the opt-out to be signed. Similarly, while the EEF has no objection in principle to keeping the contract and opt-out separate, they argue strongly against imposing a minimum period between the two, and that, like CBI, they believe there can be valid and proper reasons for using the opt-out from the start of employment onwards. EEF does, however, suggest a compromise: for employees to be able to sign opt-outs immediately, but to have a 'cooling off period' of, say, 28 days during which they could rescind the agreement without notice. IoD recognises that a problem exists with a small number of unscrupulous employers who oblige employees to sign opt-outs at the same time as contracts against their will, and accepts that this needs to be tackled (although they do not suggest how). They maintain, however, that employees have the right to know what is expected of them from day one, and that to delay the signing of the opt-out could in many cases merely prolong the prospect of long hours, rather than avoid them altogether.

The TUC and other Trade Unions oppose the opt-out and contract being signed at the same time (and argue that posting the opt-out form along with the contract for signature is a ploy by employers to avoid collective bargaining). The T&G identifies the risk that requiring a minimum gap between contract and opt-out agreement might create work-place tensions between those who had opted-out and those who hadn't (the former group feeling aggrieved at their comparatively long hours). T&G argues that this divisiveness is another by-product of the opt-out, and provides another reason for arguing that it should go.

Overall, a clear majority (37 out of the 50 responses that addressed the question) oppose this proposal. The vast majority of those 37 were business responses.

Time-Limited Opt-out agreements

The majority of responses from business and trade associations argue that requiring the regular renewal of the opt-out would be difficult to administer, that small oversights would result in technical breaches of the law, and that the added benefit to employees is doubtful, given that employees can, under current rules, rescind opt-outs at any time. CBI is typical of many such responses in arguing that a time-limited opt-out might give the false impression that the duration period of the opt-out is fixed and that the opt-out cannot be rescinded. Some responses cite the potential impact of periodic requests for mass renewal of the opt-out, with the scenario of employees / their representatives holding the employer to ransom if timing coincided with annual pay negotiations. However, views on the employers’ side are mixed: the BCC offers cautious support for a time limit on the opt-out, as long as workers had the right not to have a time limit if they put such a request in writing.  Other responses suggested that although an additional burden to business, the effects of this measure could be mitigated by incorporated the process into existing procedures, such as an employee's annual appraisal process. A further suggestion, by way of a compromise, was that employers could be encouraged to remind workers periodically of their rights in relation to opt-out arrangements. 

Trade Union responses strongly support the notion of time-limited opt-outs arguing that requiring them to be signed periodically would reduce the feeling of inevitability that often exists. Employers could ease administrative burden on themselves by ensuring that all opt-outs expire on the same day. Both TUC and GMB propose that the notice period for ending opt-out agreements should be reduced from three months to one. T&G argue that the onus must be on the employer to monitor such arrangements.

Absolute cap on hours worked

57 responses (ie just under half the total number received) addressed this question. Because the consultation document did not ask for views on a specific cap on hours worked per week, but rather for views on a cap per se, little information was provided on whether a cap at any particular level would be acceptable. However, the overwhelming majority (42 responses) expressed opposition to an absolute cap, while 12 were in favour (of which 4 were from businesses) and 3 said that it would depend on the level at which the cap was set. Not all Trade Union responses addressed the question, but those that did tended to be in favour of a sliding cap (ie reducing over time) as a temporary measure during the phase-out of the opt-out. The majority of responses agreeing with the idea did so with health and safety in mind, and a few argued that a cap would force employers to reorganize their working practices and realize productivity gains, which could mean that workers did not necessarily have to accept reductions in pay. 

Although the vast majority of those against a cap were business / trade association responses, some individuals were opposed to a cap on the basis that a high one would legitimise long-hours working. A number of private sector responses cited seasonal fluctuations in work as the main reason for opposing an absolute cap: such responses came from companies involved in construction, broadcasting, manufacturing, tourism, and postal services. A view was also expressed that a cap might cause significant difficulties for emergency services in dealing with incidents requiring a peak of long hours over a short period of time. Many respondents argued that the measure would create an administrative burden also, as two sets of time records would need to be kept. Some responses also argues that an absolute cap would drive workers who could not take the resulting pay cut into second jobs, resulting in their total aggregate hours being unknown, although probably very long. About half of those opposing an absolute cap did accept that the measure would be made more acceptable by allowing a reference period to help iron out peaks in short-term long-hours working.

Risk and health assessments

Although the consultation document asked for views on risk and health assessments separately, many responses covered both at once. A clear majority (36 to 7 of the 43 who addressed the issue) believed that obliging employers to consider the effect of long hours as part of risk assessments was either acceptable or desirable. In the case of the 30 or so businesses who responded positively to this question, the main reason given was that most good employers would already consider long hours as part of a risk assessment, and that for those who did not, to extend risk assessments currently required by law to include long hours would not be significantly burdensome. The responses opposing such a change were all from business, and all argued that the measure would significantly increase red tape for business for little gain (4 of the 7 were from small businesses who felt that they would take a disproportionate share of the burden). There was a general view among those against that the current regulations were sufficient. Few responses expressed a view on whether long hours workers should be forced to reduce their hours if a risk assessment identified a risk as a result, but those that did agreed that they should be forced to reduce their hours.

There was less support for extending the offer of health assessments to all long hours workers. While 18 responses agreed that this should happen (mainly trade unions and a small number of others, including some business), 23 responses argued against. This included one trade union – the GMB – who thought that the measure would be abused by employers and would offer no real protection to workers. Reasons for opposing the proposal ranged from the cost to employers coupled with sheer complexity of validating such assessments (and a number argued that some workers would lie about their health in order not to suffer a reduction in hours and therefore pay), to the fact that, according to one engineering firm, many night workers do not currently take up the offer of free health assessments. Again, small businesses complained that they would be hit hardest by such a requirement, as they would be the least likely to have occupational health professionals already available. A number of responses noted that despite a significant amount of research on the issue, a causal link between long hours and health effects was still unproven. The principle argument advanced in favour of health assessments for long hours workers was essentially that the Working Time Directive was health and safety legislation, and that it was therefore obvious that assessing the impact of long hours on workers’ health was necessary. Where use of health assessments was already more prevalent – for example in the construction industry – business was generally more prepared to accept health assessments for all long hours workers as the change would imply less of a burden.

Record-keeping

52 respondents provided views on whether or not additional record-keeping for workers would help address health and safety issues, although very few of them discussed the detail of different types of record or the distinction between recording the hours of all workers and the hours of long hours workers. A clear majority (35 responses, nearly all business) were opposed to any form of additional record-keeping, whether for opted-out or all workers. The two biggest single reasons given for opposition to additional record-keeping were a) that it would create more paperwork / burden on business without any obvious benefit for workers (16 responses) and b) that current payroll systems were adequate for keeping track of hours worked. Other views mentioned the disproportionate cost to SMEs, and that what really mattered and could make a difference was that workers know their rights, rather than recorded their hours in more detail. Interestingly the same argument was used to make the opposite point also: that paying greater attention to hours worked would inevitably means that workers better understood working time limits (a business response) and would force employers to address and resolve long hours working (several trade unions). The predominant argument in favour of further record-keeping, made by trade unions and some individuals, was that it would assist with enforcement of the working time regulations. However, there was little discussion of the kinds of additional record-keeping that might be used, with the exception of reference to existing payrolls. 

Awareness Campaigns / Best Practice Guidance / Code of Practice

While there was slightly more support for a public awareness campaign to highlight employees’ rights and employers’ responsibilities than against it (22 responses to 15 respectively), there was an overwhelming majority in favour of best practice guidance (36 for and 3 against) and a minority in favour of a code of practice (17 for and 26 against). 

The prevailing view against an awareness campaign (mainly business respondents), was that it would be a waste of public money, would provide only short-term benefit, and that existing levels of awareness were good. However, a similar number of business responses were cautiously in favour, several suggesting that one way of raising awareness would be to include basic information on entitlements and responsibilities on tax notifications such as P60s. The CBI argued that there is still widespread lack of awareness and that many examples of 'abuse' are in fact merely situations arising through uninformed employers making mistakes. Although TUC would support an awareness campaign on working time rights, this would count for little, they argued, unless those rights could be properly enforced. GMB took this line too, adding that achieving greater clarity in the Regulations should be an additional benefit, and not focus solely on the opt-out but on a wide range of working time rights.

The apparent reason for such widespread support for a best practice guide appears to be that most business respondents would see good guidance as making a code of practice unnecessary. There was a general view that both would be unnecessary, and the clear preference was for the former. Arguments in favour of best practice guidance noted that such guidance would serve both employers and employees equally; argued that the guidance should be written in as clear and straight-forward English as possible; and should contain case studies. CBI would welcome the opportunity to work with Government to produce some high quality, step-by-step guidance, noting that it is already working closely with TUC and CBI on the long hours partnership project.. The arguments against further best practice guidance was essentially that it was unnecessary, particularly if there were an awareness-raising campaign, and that real business was too complex for simple guidance to be much help. CIPD claimed that only 2 in 5 long-hours workers are aware of the need to opt out, and they would therefore support an awareness campaign. They suggested that DTI and HSE pull together and publicise existing research and evidence on the detailed factors mediating the impact of long hours on individual health. The Work Foundation noted that the provisions of the Information and Consultation Directive might have a positive impact on levels of understanding.

Opposition to the idea of a Code of Practice – largely led by business responses -  derives in part from a concern  that tribunals and other judicial bodies would rely upon it when interpreting regulations, which in turn restricts what a Code can realistically cover. Many also argued that the necessarily legalistic language of a Code of Practice would make it less accessible to ordinary business people. Other responses argued that Code would necessarily have to be ‘one size fits all’ which would ignore the huge range of sizes and types of business. Many argued that well drafted and clear guidance would have the desired effect without the complexities and difficulties that Codes of Practice could give rise to. In contrast, the IoD would prefer a Code of Practice to some of the other regulatory options under consideration, saying that it would not foresee a problem for the majority of its members, and would be pleased to work with Government in producing one. Most Trade Unions were also in favour. GMB would support a Code of Practice on condition that its development included the full involvement of the TUC in social partnership with employers and Government. T&G responded that in the event of the opt-out remaining, a legal requirement on employers to provide long-hours workers with an information sheet on their rights would be desirable. It also argued for a Code of Practice that carried a legal status similar to that of the Health and Safety Commission Approved Codes of Practice, and that trades unions were fully consulted on its content. Nine of those in favour of a Code of Practice noted that it would have to find a way either of catering for different sectors, or that several different sector-specific Codes would need to be produced.

Monitoring of Employees’ Hours

Few respondents actually answered the question on the extent to which they were aware of sustained long-hours working in their organizations, or how working hours were monitored. Of those that did, five were aware of long-hours working (although it should be noted that these long hours workers are not necessarily ‘sustained’ – ie over a 52 week reference period), one claimed that there was no long-hours working, and three did not know. Of those responses that provided information on how working hours were monitored, 12 said that it was from payroll information, four from time sheets, and four others said that there was a mix of methods reflecting the diversity of jobs in their organizations.

Other issues raised

While the consultation document asked for views on the future of the opt-out only,  some responses focused on issues outside the scope of this exercise. Three responses (from health, education and children’s homes sectors) argued that the SiMAP ECJ judgment had caused real difficulties with, variously, residential on-call teachers, hospital shift rotas, and the rising cost of residential child care. All three called for a solution to these problems. Two further responses were received: one arguing that regulations were insufficiently prescriptive with regard to teachers’ rest breaks, and the other calling for legislation specifically addressing the needs of residential care centres where continuity of care was a necessity.

Annex A  - Organisations and Individuals who submitted responses to the consultation, excluding those who requested anonymity.

Trade Unions and Professional Associations

	BECTU

	Employers Organisation for Local Government

	Equal Opportunities Commission

	Equal Opportunities Commission – Parents and Carers Coalition

	GMB

	National Children’s Bureau/ Children’s Residential Network

	RMT

	Royal College of Nursing

	Scottish Ambulance Service

	The Chief Fire Officers Association

	The Royal College of Midwives

	Transport & General Workers Union

	TUC

	UCATT

	USDAW

	Wales TUC


Private Sector

	Alfred McAlpine

	ASDA

	Ashton & Moore Ltd

	Association of Convenience Stores

	Association of Labour Providers

	Association of Train Operating Companies (ATOC)

	Athena Care Ltd

	Barclays Bank

	Blitz Games Limited

	BP Corporate & Functions

	Bradford Chamber of Commerce

	British 

Association of Removers

	British Aggregates Association

	British Hospitality Association/ British Beer and Pub Association/ Business in Sport and Leisure

	British Nuclear Group

	British Security Industry Association

	BUPA Care Services

	Business Services Association

	CBI

	CBI – Northern Ireland

	CEEP UK

	Chemical Industries Association 

	City Holdings

	City Screen Limited

	Confederation of Passenger Transport

	Confederation of UK Coal Producers

	Construction Confederation

	Construction Employers Federation

	Co-op Funeral Group

	Corrosioneering Limited

	Country Land and Business

	Dairy Industry Association

	Deutsche Bank

	Dudley Zoological Gardens

	East Riding Koi Company

	ECA

	EDF Energy

	EEF

	Employment Lawyers Association

	English Community Care Association (ECCA)

	Environmental Lining Systems Ltd

	Environmental Services Association

	European Metal Recycling Limited

	Federation of Piling Specialists

	Forum of Professional Recruiters

	Freight Transport Association

	Hammonds Solicitors

	IBM

	Independent Children’s Homes Association

	Independent Healthcare Forum

	 Institute of Directors

	Institution of Occupational Safety and Health

	ISBA (Independent Boarding Schools)

	ITV

	Legion security

	Mid Yorkshire Chamber of Commerce and Industry

	Mitchells & Butlers

	MITIE McCartney Fire Protection Limited

	Mortimer Bentley & Co

	Park Duncombe

	Producers Rights Agency

	Pulsar Developments Ltd

	RAC

	Ringway Group Limited

	Road Haulage Association Ltd

	Same Day Plc

	Scottish Coal

	Securicor

	Sedgemoor

	Severn Trent Water

	Small Business Council

	SMMT

	Tesco

	The AA

	The British Association of Leisure Parks, Piers & Attractions Limited

	The British Chambers of Commerce

	The Federation of Zoological Gardens of Great Britain and Ireland

	The Laurel Pub Company

	The Mining Association of the United Kingdom

	The Newspaper Society

	The Work Foundation

	UEAPME

	UK Post

	UKOOA

	Wentworth Care Ltd

	WordSmith Language Services

	Working Time Solutions Ltd


Public Sector

	Braintree District Council

	Cheshire Fire Service

	Durham County Council

	Epsom & St Helier University Hospitals Trust

	Health & Safety Commission

	Maritime & Coastguard Agency

	Northamptonshire Police

	Police Federation of England & Wales

	Scottish Ambulance Service

	Transport for London


Private Individuals

	Andrew Lomas

	Barry Rushby

	Chris Goodwin

	Darren Male

	David Harrison

	Dr C J Smith

	Jack Purvis

	John Pye

	Miss H A Prowse

	Nigel T Smith

	Paul Whiten

	Ron Price 

	Steven Walden


Other

	BBC

	CIPD

	Peper Harow Foundation

	Ulster Unionist Party

	University of Ulster

	Women’s Budget Group (Open University)


