PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL ON WORKING CONDITIONS FOR TEMPORARY
AGENCY WORKERS- REGULATORY IMPACT ASSESSMENT.

Summary

Issue The economic impact of the revised proposd for an EU Directive on working
conditions for temporay agency workers. This Regulatory Impact Assessment
estimates the costs and benefits of the amended proposa published on 28 November
2002.

Objectives  The Commisson’'s proposal is motivated by a concern that temporary
agency workers may be ess favourably treasted than they would have been, had they
been employed by the user undertaking.
The specific ams of the proposd are twofold:
to ensure the protection of temporary agency workers and to improve the
quality of temporary agency work by ensuring that the principle of non
discrimination is applied to temporay agency workers and recognising
temporary agencies as employers
to edtablish a suitable framework for the use of temporary agency work to
contribute to the smooth functioning of the labour market.

NumbersAffected We edimate that about 600,000 people are working as
temporary agency workers at any particular time in the UK.

Potential Labour Market Effects of the Directive

- The proposed Directive may result in better pay and working time conditions for
agency workers, depending on their individua circumstances.
Therefore, more people may enter the labour market as agency workers, due to
improved employment conditions.
But user enterprises could decrease their demand for agency workers, if agencies
pass some of their higher cods onto user enterprises in the form of higher fees,
reducing choice for workers.
However, some user enterprises make an active choice to use temporary agency
workers to maintain workplace flexibility, which may dampen the decrease in
demand despite the higher cost of agency workers.
These demand and supply Sde effects may have flexibility implications.
We cannot quantify these effects and therefore cannot predict the overal effect on
the labour market for agency workers.

Benefits® We edimae that agency workers could benefit from the Directive
through the following:
Non-discrimination in pay could benefit agency workers by £366 million per
2
year”.

! For most of the measures proposed in the Directive, it is not possible to quantify costs and benefits.
Those calculated will be approximate.

2 This assumes that the Directive can cover pay. Thereis a question as to whether thisis permitted by
the Treaty (see Article 137(6)).
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Agency workers will aso benefit from increased holiday pay and annud leave by
£118 million

Improved training could lead to improved productivity for user enterprises,
improved skills for agency workers and better rates for agencies, however, these
benefits cannot be quantified and will depend on the outcome of socid didogue.

There are bendfits to the taxpayer of £92 million per year from higher tax incomes
and nationd insurance contributions on higher agency worker pay and leave.

There may be other benefits, such as greater job security for agency workers and an
increase in the attractiveness of agency work, that are difficult to quantify.

Costs We estimate the total costs of the Directive as follows:
Non-discrimingtion in pay would cost agencies £95 million per year®. Non
discrimination in paid annud leave would cost them £31 million.
It is edtimated that user enterprises would face higher fees due to cost pass-on
from agencies of £504 million per year.
Employers would face a totd of £2.1 million from additiond Employment
Tribuna gpplications.
The Employment Tribund Service would face an additiona £0.6 million from
goplications.
Agencieswould face adminigrative costs of between £1.4m and £3.2m.

There may be other codts that are difficult to quantify, such as an increased turnover
of agency workers, he crowding-out of permanent job opportunities, and grester job
insecurity for permanent workers who work alongside agency workers.

Small businesses The private employment agency industry in the UK includes
many smdl firms therefore it is possble tha the Directive may dffect smdler
agencies to a relaively greater extent than larger agencies. Smal agencies only make
up about 1.5 % of smdl firms in the UK, therefore the effect on the smal busness
sector as a whole may not be large. The users of agencies are disproportionately larger
firms therefore smdl user firms would be affected to a reatively lesser extent by any
cost increases. The revised proposal for a directive is likely to be better for small user
companies, since it only requires that equal treatment is applied to agency workers
where there is a pay scae collective agreement or legd provison on pay leves.
Many smdl businesses are unlikely to have such arrangements.

Consultation The Government conducted a public consultetion on the
Directive from July to October 2002. Following consultation, the methodology used
to caculate the impact of equa pay for agency workers has been revisted and
improved. This RIA adso cdculates the costs and benefits of increased annud leave
for agency workerslikdly to result from the Directive.

3 We estimate that 20% of agencies’ higher costs are not passed on to user enterprises.
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PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL ON WORKING CONDITIONS FOR TEMPORARY AGENCY
WORKERS -

REGULATORY IMPACT ASSESSMENT

1. Title

This Regulatory Impact Assessment (RIA) considers the potential impact of the proposal for a
Directive of the European Parliament and of the Council concerning the working conditions
of temporary agency workers (heresfter referred to as “the Directive’), which the
Commission adopted and published on 20 March 2002.

2. Objectives, Purpose and Intended Effect

The aims of this Directive are twofold:
To ensure the protection of temporary agency workers and to improve the quality
of temporary work by ensuring that the principle of non-discrimination is applied
to temporary agency workers and recognising temporary agencies as employers.

To establish a suitable framework for the use of temporary agency work to
contribute to creating jobs and the smooth functioning of the labour market’.

As a whole, the Directive aims to ensure that temporary agency work should meet need of
undertakings for flexibility and employees needs to reconcile their working and private lives.
It should also contribute to job creation and to participation and integration in the labour
market.

Definitions
Article 1.1 of the Directive states that the Directive “applies to workers with a contract of
employment or employment relationship with a temporary agency with a view to being posted

to a user undertaking to work under its supervision.”

The RIA will refer to such workers as ‘temporary agency workers'. The phrase ‘temporary
agency’ will be used to refer to employment businesses, as defined in the 1973 Employment

* Inter-ingtitutional File 2002/0072 (COD), Proposal for a Directive, Article 2.
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Agencies Act (working people introduced to clients by Employment Agencies are not covered
by the Directive). ‘User undertaking’ will be used to refer to individuas or firms for whom
and under the supervision of whom atemporary agency worker works.

Many temporary agency workers are viewed by agencies as workers who are not employees
(and therefore are only covered by certain employment legidation). This Directive will cover
agency workers, whether or not they are ‘employees as defined by section 230 of the
Employment Rights Act 1996°.

The Directive agpplies a principle of non-discrimination stating that the basic working and
employment conditions of temporary agency workers shal be, for the duration of ther
posting a a user undertaking, a least those that would apply if they had been recruited
directly by that undertaking to occupy the same job.

The pay® and working time conditions of temporary agency workers must comply with the
rules in force in the user undertaking “as edtablished by legidation, regulations,

adminigtrative provisions, collective agreements and/or any other genera provisions’.

For the purposes of the RIA we interpret this to mean that statutory requirements, formal
company policies, collective agreements and other generaly applicable provisons used to
determine pay and working time conditions in the user undertaking for workers employed by
that undertaking should also apply to temporary agency workers. Where the user undertaking
has no formal policies, collective agreements or generally applicable provisions on pay and /
or working time, then legal minimum provisons would apply. These are the Nationd
Minimum Wage and the provisons of the Working Time Regulations, which apply to agency
workers already.

Risk assessment
The Directive arises from concerns that the temporary work sector in the EU may include

individuals who are vulnerable, in that they have limited opportunities’. Problems identified
by the Commission include:

® Section 230 (1) defines an ‘employee’ as‘an individual who has entered into or works under (or
where the employment has ceased, worked under) a contract of employment’. Section 230(2) definesa
‘contract of employment’ as‘a contract of service or apprenticeship, whether express or implied and (if
it isexpress) whether oral or in writing’, for the purposes of the Act. Many agency workers are
employed on contractsfor services and fall outside this definition.

® 1t is questionable that the directive can cover pay, on account of its legal base and the exclusion in
Article 137(6) of the Treaty.



Temporary agency workers may have fewer benefits, in particular lower pay,® than
both their colleagues with openrended contracts and those with fixed-term contracts’
at the user undertaking, or may be treated differently in some other way (e.g. reduced

access to the collective services of the user undertaking).

Temporary agency workers may not be informed of or permitted to apply for
permanent jobs at their current user undertaking.

Temporary agency workers may not be able to improve their skills due to reduced
access to training; this could lead to labour market inefficiency.

Temporary agency workers may not have access to the collective services in the user
undertaking.

Temporary agency workers may feel less secure in their jobs than workers on
permanent contracts'®.

It is possible that the proposed Directive may have the effect of reducing choice for
individuas who want to work as temporary agency workers, if user undertakings reduce their

demand for agency workersin the light of higher costs.

Proposed remedy

The main purpose of the Directive is to ensure that agency workers do not have less

favourable wages and working time conditions than they would have done, had they been

taken on as employees by the user undertakings they work for. (Articles 2, 3 and 5).

However, this requirement need not apply where there agency workers' terms and conditions
are determined by a collective agreement derogating from this requirement. Agency workers

pay levels need not be the same as those in the user undertaking where agency workers have a
permanent contract of employment with the agency or where assignments are expected to last
6 weeks or less.

’ Note that for some agency workers, temping is a matter of positive choice. See the section on
‘Reasonsto Work’ for more details.

8 See Annex Four for an estimate of the number of beneficiaries of the proposed Directive.

® Note that agency workers were explicitly excluded from the regulations concerning the EC Directive
on Fixed Term Work.

10 cully, Woodland, O'Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.168. 36 per cent of temporary agency workers felt secure compared with
61 per cent of permanent employees.



Additional rules ensure that:

Exiging redrictions and prohibitions on temporary agency work are reviewed
periodically in order to verify whether the specific conditions underlying them il
obtain. (Article 4). Note that no such restrictions exist in the UK.

Temporary agency workers should be informed of any vacant posts in the user
undertaking and must not be prevented from forming a contract with the user
undertaking after their posting (although reasonable temp-to-perm fees may still ke
charged). (Article 6).

Temporary agency workers are given access to the collective services of the user
undertaking, in particular transport, childcare and canteen facilities. (Article 6)
Dialogue between the socia partners is promoted to improve temporary agency
workers accessto training in temporary agencies and in user undertakings (Article 6)
Temporary agency workers count for the purposes of calculating the threshold above
which bodies representing workers are formed at the temporary agency (Article 7).
The user undertaking provides suitable information on the use of temporary agency
workers to the workers' representatives (Article 8).

3. Options

The Commission takes the view that extending the equal treatment principle to agency
workers at EU level and creating a common framework for their use will promote agency
work in the EU. Its proposa would harmonize the position for agency workers posted a a
national level as well as those posted trans-nationally. The proposa aso follows directives on
part-time and fixed-term work, agreed in 1997 and 1999 respectively and supplements both
this and Directive 91/383/EC on the hedth and safety of temporary agency workers, in
developing a framework of protection for those in non-standard employment relationships.

Whatever practices are adopted in the UK, if the Directive is agreed, it will need to comply
with the minimum requirements. The following analysis is based on the form described by the

Directive, which includes a six-week derogation from the equa trestment requirement in

respect of pay.

4, Numbers of temporary agency workers covered by the proposed Directive

A triangular relationship exists between temporary agency workers, employment agencies and
user undertakings, compared to the usua bilateral relationship between worker and employer
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in many other situations. A user undertaking pays a fee to an agency for the agency to provide
the undertaking with an agency worker. Agency workers generally receive their wages from
the agency, from money paid to the agency by the user undertaking. This RIA considers the

impact of the proposed Directive on agency workers, user undertakings and agencies.

Reliable estimation of the number of temporary agency workers is obviousy of crucia

importance in any assessment of the costs and benefits of the Directive.

However, figures from the main officia source of labour market statistics, the Labour Force
Survey (LFS), dmost certainly underestimate the number of people supplied by temporary
agencies. It has a measure of temporary agency workers of about 275,000 in Spring 2002 in
the UK, based on workers self-assessment of their status. Some of the shortfall may be
explained by the use of different definitions — with some workers who are supplied by
temporary agencies being classed in the LFS as “fixed term” workers or “self employed”. The
LFS may dso those individuds who sdf-assess themselves as employees of a user
undertaking when in fact they are employees of the agency (e.g. a nurse from an agency may
mistakenly believe she is employed by the NHS).

The LFS classfies dl those in temporary employment as ‘employees dthough it is
recognised that many who are in temporary employment are viewed by agencies as ‘workers
(and therefore are not covered by al employment rights legidation). Also, the LFS definition
of ‘employee’ does not correspond exactly to the legal definition (see footnote 3 for the lega
definition).

In order to get more reliable figures, the DTI commissioned a survey, carried out by Bostock
Marketing Group (BMG) during 1999. Estimates based on the BMG survey suggest that the
number of people working in temporary jobs through agencies and employment agencies was
about 557,000 in 1999. Given that the agency sector is expanding, this figure was likely to be
close to 600,000 in 2002, and this is the figure we have used in our calculations throughout
thisRIA.

We have calculated this figure as follows. In Spring 2002, there were 20,000 more temporary
agency workers (LFS measure) than in Spring 1999. This is an increase of 8 per cent
(although the rate of growth has been decreasing for a number of years, as shown by the
graphs below). Inflating the BMG figure of 557,000 by the same rate gives 600,000.
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Source: Labour Force Survey spring 2002

In contrast to the estimate of temporary agency workers derived from the BMG and LFS
surveys, the leading industry organisation, the Recruitment Employment Confederation
(REC), has produced a figure of 1,336,699 temps working in 2001/2002. Although this figure
is often cited it should be regarded with some caution as it was extrapolated from a survey
with aresponse rate of around 16 per cent, whose respondents were self -selected and may not

be representative. The REC estimate probably exaggerates the size of this sector of the
industry**.

11 REC (2002) Annual Recruitment Industry Survey 2001/2002.
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Distribution by assignment length — the six week derogation

We also require an estimate of the distribution of temporary agency workers by assignment
length in order that we can allow for the derogation applying to temporary agency worker pay
for workers on assignments of six weeks and less which has been included in the Directive.
The Labour Force Survey reports that the distribution of agency worker assignments follows
the pattern in the graphs below.

Distribution of temporary agency workers by length of
assignment
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Source: Labour Force Survey spring 2002

Other evidence conflicts somewhat with that reported in the LFS with other surveys
suggesting a greater proportion of temporary agency workers on short assignments. The LFS
reports that 33 per cent of temporary agency workers are on assignments of less than three
months. A report called ‘ Temporary Employment in Great Britain' (1999, IPSOSRSL Socid
Research Ltd., commissioned by DfEE)*? claims that 47 per cent of postings were under three

12 Question asked for the first quarter of 1998: “How long did you work in your last main temporary
job?"; 53per cent of temporary agency workers said “ over three months”.

9
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months in duration while an REC Survey suggests that 39-58 per cent of postings were under
3 months in duration*®.

The derogation period in the Directive is for six weeks and it is only the REC and the Blue
Arrow surveys which actually have data on assignments of this length. They report that 30 per
cent and 50 per cent of temporary agency workers respectively are on assgnments of less

than six weeks.

The LFS, on the other hand, reports that 12 per cent of temporary agency workers are on
assignments of less than one month and 23 per cent on assignments of less than 2 months.
From this, and from the shape of the distribution as illustrated in the above graphs, we can

extrapolate that around 20 per cent would be on assignments of less than six weeks.

Because of the small sample size of the REC survey, we have chosen to use the information
from the LFS as the most reliable available source. However, it is worth noting that if this
method does underestimate the numbers covered by the derogation and the REC and Blue
Arrow works are more accurate then both the costs and the benefits of the Directive could

potentialy be much lower than those outlined in the sections below.

In addition to those faling within the six week derogation period, aso excluded from the
provisions of the Directive are those temporary agency workers supplied by an agency as part
of Government supported training and employment programmes. It is likely that the numbers
involved are very small. Indeed, if the proportion of temporary agency workers among those
on government supported training and employment programmes is the same as among the
employed overdl, then we could expect this to exclude not more than 3,000 people.* A small
number of agency workers who have permanent contracts with their agencies or who are
covered by collective agreements can aso be excluded. However, it seems unlikely that these
numbers are substantial

5. Distribution of temporary agency workers

The tbles below show the division of temporary agency work across industrial sector and
occupationa category in Spring 2002 as reported by the Labour Force Survey.

13 source: REC survey, November — December 2001. The figure of 58% is based on 132 responses to
the REC annual survey, in which respondents provided actual details of agency workers’ assignment
lengths. Including the 342 responses that give estimates of assignment lengths suggests that 39% of
assignments lasted less than 3 months.

1 Temporary agency workers are around 2.5% of the employed. There are 113,000 people on
government supported training and employment programmes. 2.5% x 113,000 = 2,825. (Labour Force
Survey spring 2002).

10
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Distribution by industrial sector
% of temporary agency

workers % of al employees
Manufacturing 22.9 171
Red edtate, renting & business activities. 21.1 10.8
Health & socia work 10.8 11.6
Transport, storage & communication 9.1 7.3
Financid intermediation 6.9 5.0
Construction 6.8 54
Public administration & defence 6.0 7.4
Education 45 8.2
Other 11.9 27.2

Source: Labour Force Survey spring 2002

Notable features in the above digtribution are the reatively high percentages of temporary
agency workers in manufacturing and in real estate, renting & business activities, when
compared to the proportion of al employees in these sectors. The transport and health sectors
also contain a high percentage of agency workers, suggesting that the Directive may have a
proportionately greater impact on these sectors. However, there is significant evidence that
agency nurses earn more than counterparts employed by the NHS, which suggests that the
cost burden on the NHS will not be substantial.

11
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Distribution by occupational sector

% of temporary agency
workers % of dl employees

Administrative and Secretarial 23.0 14.3
Elementary Occupations 189 13.0
Process, Plant and Machine Operatives 17.4 85
Persona Service Occupations 119 7.0
Sales and Customer Service Occupations 9.9 8.5
Managers and Senior Officids, professiona

occupations 1.7 25.6
Associate Professional and Technical 7.1 13.7
Skilled Trades Occupations 4.1 9.5

Source: Labour Force Survey spring 2002

Turning to agency employment by occupation, the adminidtrative and secretarial, eementary
occupations and plant operative categories al contain higher proportions of temporary agency
workers than for al employees. In general, this data suggests that temporary agency workers
tend to be in relatively low skilled occupations.

Distribution by gender and race

In terms of gender, the digtribution of temporary agency workers is very similar to that of all
employees, according to the Labour Force Survey. Among temporary agency workers, 48 per
cent are female and 52 per cent mae. The split anong al employees is 47 per cent female and
53 per cent mae. It is not considered likely, therefore, that the Directive will have a
sgnificant effect on the gender pay gap.

In terms of ethnicity and race, however, the distribution of temporary agency workers is
markedly different from that of all employees asis illustrated in the table below.

% temporary agency workers % al employees
White 86.8 9.1

Non-white 13.2 59
Source: Labour Force Survey spring 2002

The proportion of non-white temporary agency workers at 13 per cent is far higher than
among employees as a whole where the figure is only 6 per cent. It is likely therefore that the

12
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benefits from the Directive will provide greater benefits to non-white workers. However, it is
equally likely that if the effect of the Directive were to reduce choice or employment
opportunities for workers, this would affect non-white workers to a greater extent than white

ones.

6. Therole of Temporary agency workers

For many workers, temping is awork choice and suits their current circumstances. According
to the LFS, 54 per cent of agency temps either do not want a permanent job or chose to temp
for other reasons.”® However, temporary agency work can often be ameans of gaining access
to or returning to the labour market with a view to moving to permanent work in the medium
term, especialy for young people. The LFS suggests that 45 per cent of agency temps are
temping because they could not get a permanent job.

Some user undertakings do not want to recruit staff permanently, and use temporary agency
saff to maintain workplace flexibility. According to the 1998 Workplace Employment
Relations Survey (WERS98), the most commonly cited reasons for using agency workers
were short-term cover (59 per cent) and adjusting the size of the labour force in line with
demand (40 per cent)'®. The survey aso indicates that about 28 per cent of establishments
with 25 or more employees made use of temps, most commonly used to meet clerical and
secretarial needs'’. The proportion is lower for smaller establishments. There is a detailed
analysis of the potential impact of the Directive on smal businesses in a later section (insert
page number for ease of reference).

7. The effects of the Directive

(i) Pay

The principle of non-discrimination requires that temporary agency workers are paid the same
as if they had been taken on by the user undertaking as permanent workers, according to
company pay scales and collective agreements in force or any other general provisions.

15 |_abour Force Survey, Spring 2002; Question asks the respondent’ s reason for taking a non-
permanent job; Choice of four answers (contract including period of training/could not find a
permanent job/did not want a permanent job/some other reason).

18 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.37. Note that respondents could give more than one answer.

17 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.8.

13
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It is shown in alater section of this RIA (p.16) the extent to which temporary agency workers
may currently suffer from what might be termed a form of discrimination in pay, although
any such estimates are necessarily subject to a high degree of uncertainty.™® We estimate that
more than half of al temporary agency workers could expect to receive enhanced pay as a
result of the Directive. Obvioudy not al of the differentia in pay between temporary and
permanent workers can be ascribed to discrimination and the estimates which follow attempt
to take account of such factors as seniority, which would affect how agency workers were
paid in accordance with many pay scales or collective agreements. In some occupationa
groups it is also evident that, on average, temporary agency workers receive higher pay than

permanent workers.
(ii) Paid holiday entitlement

Another effect of the Directive will be to increase the entitlement of temporary agency
workers to paid holidays. It would seem likely that this would affect the great mgority of
temporary agency workers and the costs and benefits arising from this are calculated in alater
part of the RIA (p.19).

(iii) Other non-discrimination provisions

The Directive further prohibits non-wage discrimination in certain other employment
conditions. Where appropriate, the Directive requires the extension of rules in force in the
user undertaking on i) the protection of pregnant women and nursing mothers and the
protection of children and young people and ii) the equal treatment for men and women and
any action to combat any discrimination based on sex, race or ethnic origin, religion, beliefs,
disabilities, age or sexud orientation.

(iv) Other requirements

The Directive also requires that;

There should be a promotion of diaogue to improved access to training

18 Because the proportion of temporary agency workers in the economy is so low it is often the case
that surveys etc are unable to gather information from sufficient numbers of temporary agency workers
to allow for reliable estimation. This RIA relies to alarge extent on the Labour Force Survey, but, even
though this is a very large survey, disaggregation of the data on temporary agency workers, for

example by occupational category, can only be conducted to a very limited extent before the limits of
reliability are reached. The result of thisisthat much of the analysisin this RIA is conducted at a level

of detail which isfar lower than theideal.

14
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Temporary agencies and agency workers should be covered by requirements for workers
information, consultation and representation

Non-discrimination should be applied in alowing temporary agency workers access to
collective facilities in the user undertaking

Temporary agency workers should be informed about permanent vacancies in user

undertakings

These issues are discussed more fully in the sections below.

(v) Overall effect

Improved access to training, equa employment conditions and equal pay may lead to an
increased supply of more productive agency workers. This implies a positive effect for some
of the 74 per cent of employers with vacancies who reported difficulties in finding suitable
recruits'.

There will be cost implications. Some agency workers will find that their pay and their paid
holiday entitlement increases. This may increase the attractiveness of agency work and
therefore increase the pool of people wishing to work as agency workers. This implies higher
codts for user undertakings and probably for employment agencies if they are not able to pass
their higher wage bill on in the form of fees charged to user undertakings for their services. It
is therefore conceivable that the Directive could reduce the demand for temporary agency
workers, reducing opportunities for those wishing to work as temporary agency workers. User
undertakings responding to the recent consultation on the directive indicate that they would
not replace agency workers with permanently employed workers.

Where there is a need, either in temporary agencies or in user undertakings, to implement
measures to meet other non-discrimination provisons, where there is additiond training, or
new consultation procedures then in al cases there will be additiond costs. The
implementation of the Directive will aso entail additiona administration costs for both
temporary agencies and user undertakings.

While it should be acknowledged that al of the above-mentioned cost increases arising from
the Directive, in particular the costs of additiona pay and paid holiday entitlement, are likely
to reduce demand for temporary agency workersit is also important to note that cost is by no

19 CIPD Recruitment and Retention survey report, May 2002. 97% of employers surveyed had
vacancies in the last year and 76.7% of them had had difficulties in finding suitable recruits for at |east
some of these vacancies; ie 97% X 76.7% = 74%

15
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means the only or even the most important factor driving the use of temporary agency
workers. It is reported in the Workplace Employment Relations Survey that 40 per cent of
user undertakings make an active choice to use temporary agency workers to maintain
workplace flexibility?®. This, and other factors mentioned in the previous section, may

dampen any decrease in demand.

However, we cannot quantify these separate demand and supply side effects and therefore
cannot predict the overall effect of the Directive on the labour market for agency workers.

8. Quantifying the Impact of the Directive

For most of the measures proposed in the Directive, it is not possible to quantify costs and
benefits. The statistical information that would be necessary is not available. Information on
the economic position of the sector is relatively limited and the Commission has made ro
attempt to quantify any of the benefits or costs in its own RIA of the proposed Directive.
However, on the basis of the limited information that is available, we have carried out a
quditative, and partidly quantitative, analysis of the potentia impact of the Directive. This
andysis mainly relies on information provided by the LFS, the limitations of which have been
noted above.

9. Expected Benefits

Aqgency workers

(i) Wage benefits

Article five of the Directive, which outlines the principle of non-discrimination, states that the
basic working and employment conditions of temporary agency workers should be ‘at |east
those that would apply if they had been recruited directly by the user undertaking to occupy
the same job'. The effect of thisis that the pay of temporary agency workers should comply
with ‘legidation, regulations, administrative provisions, collective agreements and/or any
other genera provisions. We interpret this as meaning that where there exists in the user
undertaking either a clear company pay scale or a collective agreement to determine pay and
conditions then these should apply to any temporary agency workers working in that user
undertaking.

20 cully, Woodland, O'Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.37. Note that respondents could give more than one answer.
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We have estimated the possible pay benefits to agency workers of the Directive, but would
stress at the outset that this has been done on the basis of limited data and information and by
using anumber of smplifying assumptions.

The LFS gives us information about employment and pay distribution by occupation, both for
agency employees and permanent employees. This is shown in the charts below. The
information, and the following anaysis, is based on workplaces with more than 25 staff. In
the absence of more specific information, this is used as a proxy for firms where we expect
the Directive to have an impact on pay. That is, those firms where there exists a company pay
scale or where pay and conditions are agreed by collective bargaining. This covers nearly 80
per cent of al agency workers. Our assumptions are that company pay scales and collective
bargaining are less common in smaller firms.

The information from the LFS has been divided into different categories in order to capture
pay and distribution of permanent and temporary agency workers by occupation.™

Occupational distribution of permanent and temporary workersin
workplaceswith 25 or mor e staff
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450 ——
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350 T
30.0 T

% 25.0
200 T temporary

150 1+
100 1+
50 7
0.0 T T T T

Managers, administrative salesand process, plant elementary

B permanent

officials, and secretarial personal and machine occupations
professionals services operatives and
and technical skilled trades

M ean hourly wage by occupational category; permanent workersand
temporary workersin workplaces with 25 or mor e staff

16.00
14.00 T
12.00 +—1
10.00 +—
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£8. temporary
6.00 +—
4.00 7T
2.00 T
0.00
Managers, administrative salesand process, plant elementary
officids, and secretarial  personal services  and machine occupations
professionals operatives and
and technical skilled trades

21 The occupational categories are necessarily broad to ensure that the LFS datais sufficiently robust
for reliable estimation.
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Asisshown in the chart above, with the exception of the sales and personal services category,
permanent employees earn, on average, more than temporary agency workers in each
category. This is particularly true for administrative and secretarial workers and for those
working in process, plant and machine operatives and skilled trades where, in both cases,
temporary agency workers earn 80 per cent of the average wage of permanent workers. The
reason for this pay gap could ke due in part to temporary agency workers and permanent
workers doing different jobs in each occupational category or having varying levels of skills
or seniority. However, this data may not be indicative of the differences between agency
workers and directly employed workers in the same workplace and may not provide an
accurate calculation of the effects of the Directive.

In order to estimate the approximate effect on pay of the Directive we have weighted the pay
gap in the different occupationa categories to take account of skills and seniority, as
described above. For example, we assume that skills and seniority play a greater part in
explaining the pay gap in the category ‘managers, officias, professionas and technical’ than
it would in either elementary occupations or process, plant and machine operatives and skilled
trades.

A full explanation of the calculation of the wage benefit of the Directive is included in
appendix |. We estimate that up to 323,000 people, more than half of all temporary agency
workers (54 per cent), could derive a pay benefit from the implementation of the Directive.
The benefit of thisin higher wages, we estimate, is an annua £366.3 million.

It should be noted that all of the above figures are estimates and are based on a number of
assumptions. In particular, the estimation of the hourly pay gaps has been based on very broad
occupational categories, a factor which could lead to considerable variation between our
estimates and what actually pertains. Also, as noted above, aur estimation of the number of
temporary agency workers covered by the six week derogation is considerably more
conservative than the industry’s own figures. Findly, the calculations assume that agency
workers are on assignment throughout the year and do not have gaps or breaks between
assignments.

It is dso important to point out that the intention of the Directive in its effect on the
entitlement of temporary agency workers to occupationa pensions and occupational sick pay
is unclear. In the event that the Directive were to include these additional requirements then
there would obvioudly be a further impact both on the costs and the benefits of the Directive,
but these have not been quantified. The intention seems to be that member states should be
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free to define ‘pay’ for the purposes of the Directive, dthough this is not entirely clear from
the current text.

(i) Increased entitlement to paid holiday

In assessing the impact of the Directive on holiday entitlements for temporary agency workers
we apply the principle of non-discrimination as outlined above and, as with pay, assume that
agency workers should be covered by collective agreements or stated company policy in
respect of holiday entitlements for permanent staff. We assume, in addition, that company
policies on holiday entitlements would be amost universal and so assume that all agency
workers will be affected. The six week derogation will not apply to holiday entitlement, but
may obvioudy be afactor in the level of holiday pay.

In calculating how many extra paid days of leave might be awarded to temporary agency
workers we assume that al agency workers currently receive the statutory minimum of 20
days. The calculations have been divided between full-time and part-time workers and have
been categorised by broad occupationa classification and are included in full in appendix 11.

The estimated extra paid holiday entitlement is £111.4 million for full-time workers and £6.8
million for part-time workers, atotal of £118m.

(iii) Training and productivity

A key concern about the effect of temporary work is that increases in the flexibility of the
labour market in terms of employers ability quickly to change the size of their workforce
may be a the expense of promoting workers flexibility trough skills acquisition through
forma and informa training.** A failure to invest in training by either workers or employers

may harm productivity and also diminish the future earnings potential of workers.

Analysis of the Labour Force Survey indicates that, while 57 per cent of permanent workers
had received some work-related training during the preceding 13 weeks, this was the case for
only 20 per cent of temporary agency workers.”® Thisis perhaps not surprising as, because of
the very nature of the work, temporary agencies and user undertakings are far less likely to
capture the benefits of investment in training. Equally, temporary agency workers may be less
inclined to take up training opportunities themselves when they may only see their work
postion as very short-term.

22 je Arulampalam and Booth, ‘ Training and labour market flexibility: isthere atrade-off? British
Journal of Industrial Relations December 1998 vol.36, no.4.
23 LLabour Force Survey spring 2002.
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The Directive does not require that temporary agency workers receive the same access to
training as they would were they taken on in a permanent capacity. Rather the Directive
states that steps should be taken to promote dialogue in order to enhance temporary agency

workers access to training both within temporary agencies and within user undertakings.

In practical terms this suggests that temporary agency workers should be able to put
themselves forward for training opportunities, both within temporary agencies and user
undertakings, and have such propositions serioudy considered. This might take place in a
process of consultation as is discussed below.

Clearly, appropriate training, even for a very short period, can enhance a worker's
productivity, bringing benefits to the user undertaking, to the temporary agency in potentialy
higher fees and to the temporary agency worker themselves who may be able to command
higher wages and to improve their prospects of securing permanent employment, should that
be what they want.

Obvioudy additiona training will involve higher costs as well as the benefits outlined above,
but the approach adopted by the Directive in this respect indicates that training of temporary
agency workers should be promoted within a framework of workplace partnership and would
only proceed where dl parties felt it to be beneficial. Therefore, while we cannot estimate the
costs and diverse benefits which may arise from this provision of the Directive, we would not
anticipate that additional training would proceed as a result unless it was felt by al partiesto
offer a net benefit.

A number of other provisions contained in the Directive could have a positive impact on
temporary agency workers productivity. Firstly, the Commission argues that ‘agency work
will become more attractive for better-qualified workers **. We do not expect this effect to be
large, however, as some agency workers might come from the pool of the unemployed, and
might therefore have lost skills during thistime.

Other measures aimed at improving the integration of temporary agency workers in the user
firms, such as the information of workers' representatives on the use of agency work or the
access to socid facilities, could have a postive impact on motivation and help to avoid
possible conflicts with permanent staff.

24 Paragraph 4 of p.32 of Commission RIA.
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In particular, notification of vacancies in user undertakings may be welcomed by some
agency workers. the LFS spring 2002 suggests that only 31 per cent of temporary agency
workers do not want a permanent job. The same survey reports that 46 per cent of temporary
agency workers work for employment agencies because they could not find a permanent job.
The latter group will benefit directly from the Directive. We cannot quantify this benefit.

(V) Representation of temporary agency workers

Temporary agency workers will need to count for the purposes of caculating the threshold
above which bodies representing workers are to be formed at the temporary agency. This
means that temporary agencies with more than 50 workers on assignment will have to
establish procedures for informing and consulting with workers, once directive 2002/14 on
information and consultation has been implemented, while those agencies with more than
1000 workers on assgnment in the UK, or 150 or more workers on assignment in each of 2 or
more EU member states would be required to set up a works council, if they do not aready
have one.

It is believed that the establishment of measures for the promotion and mprovement of
workplace consultation and partnership will bring benefits to both workers and employers.
Temporary workers might gain, in particular, in having a forum in which to discuss and
promote training and devel opmental issues.

(vi) Increased supply of agency workers

Overdll, the package of proposals may make temporary agency work more attractive so some
people may be less keen to leave, while other work-seekers, who are deterred at present, may
now consider temporary work a better option. To the extent that the supply of temporary
agency workers does increase, these workers will have increased income and an improved
standard of living, if they obtain jobs through temporary agencies. However, referring back to
the section above on the potential labour market effects of the Directive, more people may
only join agencies if there are more jobs on offer, which may not be the case if user
undertakings decrease their demand for temporary agency workers.
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User Undertakings

For user undertakings the overriding motive to employ temporary agency workers is their
need for greater flexibility. For example, the use of temporary agency workers alows firms to
meet seasonal pesks in demand without the need to keep surplus capacity idle during other
parts of the year. Temporary agency workers are aso an important resource in helping firms
to deal with the absence of permanent staff members. It might be expected that this role will
become ever more important as employers redise the benefits of family-friendly policies and
work practices which promote work-life balance. Firms should therefore have a magjor interest
in being able to recruit well-qualified, motivated and adaptable workers through temporary
agencies, who can be rapidly and easily integrated into the undertaking. Specific benefits are
detailed below.

(i) Productivity

As outlined above, one of the effects of the Directive could be to increase the productivity of
temporary agency workers. This might arise firstly through any additiona training which
takes place as a result of improved workplace dialogue and enhanced understanding of the
mutua benefits of developing workers' skills.

Increased training opportunities may also increase the probability that a user undertaking will
offer atemporary agency worker a permanent contract.

Implementation of the non-discrimination provisions of the Directive, for example in terms of
enhanced pay and holiday entittement, will also serve to increase the motivation and
commitment of temporary agency workers. Where there are improvements in the consultation
and involvement of temporary agency workers in the user undertaking then it is obvioudy
more likely that those temporary agency workers will better understand the aims and
objectives of the organisation and be better committed to helping achieve those goals.

In addition, informing agency workers about vacancies in the undertakings might improve the

integration, motivation and productivity of agency workers, aiding staff retention in the user
undertaking.
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(i) Filling vacancies

The issue of recruitment is an extremely significant one with 74 per cent, of employers
reporting difficulty in filling vacancies”™. To the extent that the Directive might increase the
attractiveness of agency work and thereby the supply d agency workers, there will be an
increase in the pool of temporary agency workers and an increase in the quality of the

workers available from that pool.

User undertakings will find it easier to recruit high quality temporary agency workers and

workers that match their particular needs..

There could be a reduction in the length of time during which firms have unfilled vacancies,
the average for which is currently over nine weeks®. The ability rapidly to fill gaps in the
workforce with high quality personnd can be an important factor, for example, in ensuring
that orders are met and that quality standards are maintained.

Employment Agencies

() Representation of temporary agency workers

The establishment of processes for worker information and consutation and, where
appropriate, the creation of works councils may bring benefits to temporary agencies.
Workplace partnership has been illustrated to improve productivity, reduce workplace
disputes, improve worker commitment and motivation and to reduce bBbour turnover. As a
result, temporary agencies may find it easier to place temporary agency workers with user
undertakings and may be able to charge higher fees. Higher commitment and loyalty from
temporary agency workers might also reduce turnover and so reduce the costs to agencies of
recruiting workers.

Benefits to the Taxpayer/ Nationa |nsurance Fund

Higher agency employee pay from non-discrimination leads to higher tax income and
National Insurance Contributions. About 25 per cent of the net income would be paid in taxes

25 CIPD Recruitment and Retention survey report, May 2002. 97% of employers surveyed had
vacanciesin the last year and 76.7% of them had had difficultiesin finding suitable recruits for at least
some of these vacancies; ie 97% X 76.7% = 74%

26 CIPD Labour Turnover survey report October 2002; organisations took on average 9.5 weeks to fill a
vacancy in thefirst six months of 2002.
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and NIC*. Therefore, estimated benefits to the taxpayer are £92m”. This gain, however,
could be offset to a certain extent because temporary agency workers working in the public
sector might receive higher pay or increased entitlement to paid holiday. The LFS reports that
21 per cent of temporary agency workers work in the public sector.

10. Estimated Policy Costs

The Commission has made no quantitative estimate of the costs of the Directive. But it argues
that... ‘on the whole, the actual changes required by the Directive will be very limited,
because for the most part it codified rules which are aready common practice and are
enshrined in national legidation, collective agreements or codes of conduct. Moreover, even
in cases where some changes may be required, the actua effects will be mitigated by the
substantial flexibility offered by the Directive’*°. However, the impact is likely to be greater
in those member sates like the UK which do not currently have national systems in place
requiring equal treatment between temporary agency workers and workers in the user
undertaking.

For most of the measures in the Directive, it is not possible to identify quantifiable costs, and
even where this can be done there is not the statistical information available to make an
estimate. Some of the measures affect where the burden of costs fall- shifting some costsfrom
employment agencies to user undertakings. Although it has not been possible to quantify al
the changes, the following paragraphs consider the likely behavioura responses for the more

significant new measures.

Employment agencies

(i) Wage costs

The wage benefits to agency workers, estimated above as £366m, represent a wage cost to
temporary agencies. Agencies must either pass these increased costs on in the form of higher
fees charged to the user undertaking, or take a cut in their profit margin, or both. Because of
the competitive nature of the temporary agency sector it is unlikely that profit margins are
especialy large and so firms would not fedl able to reduce profits by more than a relatively

2" Thisisaslight underestimate of the average percentage contribution, to account for potentially lower
incomes in the group of agency employees compared to the group of all employees.

28 £366.3m x 0.25= £91.6m.

29 Paragraph 3 p.29 of Commission Impact Assessment.
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small amount. It is estimated therefore that 80 per cent of any cost are passed on to user
undertakings.

Agencies will also face non wage labour costs on top of any additional wage costs, covering
areas such as additional nationa insurance employer contributions, financing annual leave ).

It is estimated these to add up to 30 per cent to the wage bill.

Taking these two points into consideration, we estimate that the cost to agencies of paying
temporary agency workers in line with the requirements of the Directive will be £95m®.

(i) Costs of extra entitlement to paid holiday

As in the case of wages, it is the temporary agency which will be responsible for any
additiona entitlement to paid holiday resulting from the Directive. We estimated above that
temporary agency workers would benefit by £119m. As in the section on wage costs, we
assume that there is an additional non-wage labour cost of 30 per cent and that temporary
agencies are able to pass on 80 per cent of the extra cost to the user undertaking. From thiswe
estimate that the cost to agencies will be £31m*".

(iii)  Cost of training

As discussed above, dthough it should be hoped that the implementation of the Directive will
result in improved access to training opportunities for temporary agency workers both within
temporary agencies and user undertakings, this will clearly involve additiona costs. However,
as mentioned, it is not the case that the Directive requires additiona or equd training per se,
but that there should be a promotion of didogue to adlow a better understanding of where
training will benefit al parties. Therefore, it is not expected that any additiona training costs
accruing to any one party will be in excess of that party’ s benefits.

(iv)  Tempto perm fees

In the event that a temporary agency worker, assigned to a user undertaking, is subsequently
recruited by that user undertaking on a permanent basis it is usua that the temporary agency
charges a fee. The Directive accepts that this practice should continue provided that the fee
reasonably reflects the temporary agency’s costs, incurred, for example, in the recruitment,
training and placement of the temporary worker. The fee, therefore, should rot adversely

30 Agencies’ costswill be £456m x 1.3 x 0.2=£95.2m.
31 £118mx 1.3x 02 =£30.7m.
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affect the temporary agency worker’s chances of finding a permanent position or otherwise
harm their flexibility or mobility. As there is no evidence to suggest that such ‘temp to perm’
fees as charged at the moment are unreasonable in this respect it would seem unlikely that the

Directive will have an effect.

(V) Representation of temporary agency workers

The provision that temporary agency workers should count for the purposes of calculating the
threshold®* above which workers representative bodies should be formed at the temporary
agency should involve little extra cost. The Directive would require larger agencies to set up
worker consultation bodies; those with more than 50 workers on assignment would probably
have to inform and consult workers Once Directive 2002/14 on Information and Consultation
is implemented and those with more than 1000 workers on assignment (or 150 or more in 2 or

more member states) would need to set up a Works Council.

User undertakings

() Higher fees charged by agencies

User undertakings may face certain costs, especially to the extent that agencies may pass cost
increases on to them through higher fees. Carrying through the previous assumptions, that 80
per cent of cost increases are passed on, it is estimated that user undertakings will face total
higher fees of £381m. %

(i) Additional paid holiday entitlement

It is assumed, as was the case for wage costs, that temporary agencies pass on 80 per cent of
the cost of the additiona entittement to paid holiday to user undertakings. Using the
calculations as set out above and the assumption that there are non-wage labour cost of 30 per

cent, this means that user undertakings could expect higher holiday pay of £123m.**

32 1f an undertaking has more than 20 employees, thenit can be considered under the scope for
statutory union recognition (Statutory Recognition Procedure in Schedule Al of the Trade Union and
Labour Relations (Consolidation) Act 1992).

Given that the procedure on the consideration of statutory recognitiononly involves about 170 casesin
total at any time, the additional number of cases that may occur as aresult of this provision (which
would require e.g. an undertaking to have 18 employees plus 3 agency workers) and the corresponding
?rocess costs, would be minimal.

% Fee increase from agency wage costs; £366m x 1.3 x 0.8 = £380.6m.

34 Cost of additional paid holiday entitlement; £118m x 1.3 x 0.8 = £122.7m.
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(i)  Costs of training

The costs of any additiona training arising as a result of the Directive have been discussed
above in the section on temporary agencies and that analysis applies equaly to user
undertakings.

(iv)  Accessto collective services

Providing access to the collective services of the user undertaking is an important factor in
fully integrating temporary staff into the undertaking. The Commission argues that in most
cases this is going to cause little or no extra cost. We agree with this because most collective
facilities (such as canteens, transport) are likely to involve a certain amount of fixed set-up
costs. But the margina costs in making these facilities available to more workers will tend to
be negligible (although the cost of providing access to child care facilities may be greater,
since more staff would have to be recruited to créches). Note aso that the proposed Directive
says that if a comparable worker only receives certain benefits after spending a certain length
of time with the user undertaking, then the same qudifying periods would gpply to the

temporary agency worker, which would cut costs for user undertakings.

(V) Other costs

The provision on informing workers' representatives on the use of agency work by the user
undertaking will involve little or no extra costs. Similarly, the provision that temporary
agency workers should count for the purposes of calculating the threshold above which
workers representative bodies should be formed at the temporary agency, and, at a Member
State's discretion, at the user undertaking, should involve little or no extra cost. This is
particularly the case as the mgjority of temporary agency workers work in large firms which
would already be covered by such requirements.

Non-Agency Workers

0] Increased job insecurity for permanent staff

If the Directive makes temporary agency work more attractive to user undertakings and
therefore they take on more agency staff, we might see a heightened sense of job insecurity
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among permanent staff. WERS98® found that among permanent employees in workplaces
which used temporary agency workers, 56 per cent felt that their job was secure. This
compared with two-thirds (66 per cent) of permanent employees in workplaces where no

temps were used.

Charity and voluntary sector

The impact on this sector is likely to be minima since agency temps are rarely used by these
organisations. The Labour Force Survey for Spring 2002 shows that of 61,000 temporary

workers in this sector, a negligible amount were employed through agencies.
11. Impact on Small Businesses
0] Employment agencies

The private employment agency industry in the UK is made up predominantly of small firms,
which isin contrast to most of Europe, where a few large firms dominate. For example, in the
UK, the market share of the five largest agencies was 16per cent in 1998, compared to figures
of 68 per cent for Spain and 80 per cent for France™. Therearelargefirmsin the UK but they
are less dominant than in many other sectors. The ONS estimated annual turnover to be about
£23.5 billion in 2001.

It is possible that the Directive may affect smaller agencies to arelatively greater extent than
larger agencies. However, small agencies only make up about 1.5per cent of small businesses
in the UK, therefore the effect on the small business sector as awhole will not be large®”.

(i) User undertakings

The users of the recruitment services are disproportionately larger employers, asisthe genera
pattern across Europe. WERS 1998 found that use declined with establishment size®®. Thisis
borne out by the Labour Force Survey spring 2002 which shows that 79 per cent of temporary
agency workers work in workplaces with 25 or more employees. WERS 98 also found that

% Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.168.

3¢ source: European Foundation, 2002.

37 There are 1,189,215 small businesses (less than 50 employees) in the UK (Source: Small Business
Service, 2001). We estimate that there are about 17,000 employment agenciesin the UK (Source:
REC); (17,000/1,189,215) x 100 = 1.5%.

38 cully, Woodland, O Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.37.
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only 9 per cent of smal business workplaces who have a full-time working owner use
temporary agency workers®. However, while it is clear that temporary agency workers are
used predominantly by larger firms, where small firms do use temporary agency workers fees
may be higher where those firms have less leverage in negotiating with their suppliers, the
temporary agencies.

Increased ability to offer jobs to agency workers may make smaller organisations more
willing to use agencies so that they are better able to meet short-term needs. It is possible,
though, that smal user undertakings would face a heavier burden than larger user
undertakings in terms of the cost of additional agency workers. It may aso be the case that
smdler firms could face higher training costs per worker, due to a lack of interna training

resources and therefore a need to contract out training.

In generd, for smal and medium-sized undertakings, temporary agency work represents an
ideal means of adjusting their labour force to market conditions. A number of benefits aready
mentioned, such as the availability of workers with a wide range of experience, may be
particularly relevant for small and medium sized user undertakings, including start-up firms,
enabling them even better in the future to meet their needs for flexibility through employing
agency workers.

Large firms are likely to be affected to a relatively greater extent by any cost increases. In
addition, where smaller user undertakings do use agency workers, they are less likely than
larger undertakings to have collective agreements or company pay scales and are therefore
much less likely to be affected by the Directive — where user undertakings do not have these
agreements, the costs will be very low.

12. Competition Assessment

We have considered the issue of competition for temporary agencies, the labour market and
for consumers. There are numerous firms in the temporary agency market, and low barriersto
entry. The proposed Directive is not likely to raise barriers to entry since agencies will not
face additional set-up costs. Competition in the labour market should remain. Consumers will
not be adversely affected. Therefore, a detailed competition assessment is not considered to
be necessary.

39 cully, Woodland, O Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace
Employee Relations Survey, p.255. ‘ Small business' defined as having between 10 and 99 employees.
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13. Summary of Policy Costs and Benefits

The table below summarises the quantifiable policy costs and benefits. This RIA has aso
explored the less quantifiable costs and benefits.

Table: Policy Cost and Benefits

Group Benefits Costs
Agency workers Wage £366m
Holiday £118m

User undertakings Higher fees charged
by agencies £381m
Holiday £123

Agencies Wage £95m
Holiday £31

Taxpayer/National £92m

Insurance fund

14. The Labour Market Effects of the Directive

The implementation of the Directive will affect conditions in this part of the labour market.
The potential enhancement of pay and conditions for temporary agency workers may be
expected to result in an increase in the supply of those workers. Some of the increase in
supply may come from workers who were previously in permanent employment, but it is aso
possible that the effect of the Directive will be to draw into the workforce some people who
were previoudy economically inactive. However, insofar as the implementation of the
Directive results in increased costs for user undertakings, it is very likely that there will be a
reduction in demand for temporary agency workers. If the overal result of the Directive is to
increase the labour market participation of temporary agency workers and would-be
temporary agency workers while a the same time reducing employment for those same
workers then clearly part of the effect of the Directive may be to increase unemployment,
unless user companies replaced agency workers with directly-recruited temporary or
permanent staff.

Most user undertakings make an active choice to use temporary agency workers to maintain

workplace flexibility, which may dampen any decrease in demand. These demand and supply
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side effects may have flexibility implications. However, we cannot quantify these effects and
therefore cannot predict the overall effect on the labour market for temporary agency workers.

The main drivers of change in the supply and demand of temporary agency workers are likely
to be the effects of the Directive on pay and paid holiday entitlement as these two areas

represent, by far, the major benefits and costs of the Directive.

15. Administrative Costs

While the implementation of the provisons of the Directive will involve some cost for both
user undertakings and temporary agencies it is not likely that these will be very high in
themselves. The new Commission proposal replaces individua comparisons between agency
workers and workers in user companies with a comparison with a pay rate; this should reduce
the administration involved in applying the Directive, although some contacts between the
agency and user will still be needed to establish rates. Where increased administration costs
are likely to be more significant is in the event that the Directive results in an increase in the
number of employment tribuna cases. Thisissue is discussed in the next section.

() To user undertakings

There may be small administrative costs involved in reveding company pay scales or details
of collective agreements to temporary agencies and in assessing what the worker would be

paid.

Informing agency workers about vacancies in the user undertaking may involve some
administrative costs in ensuring that agency workers are systematically and regularly
informed about vacancies e.g. displaying information on notice boards and/or notification via
email. There may be some complication where different entry standards are applied to agency
and permanent recruits (where agency workers would have to compete with external
candidates), but overdl, extending vacancy information to agency workers should incur

negligible additiond costs for the user undertaking.

Additiona training, consultation and implementation of other non-discrimination provisons
may al require a smal adminigtrative input. In total, however, al the above-mentioned
administration costs are not expected to be large and in many cases could be covered by
smply extending existing administrative frameworks to cover temporary agency workers.
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(i) To agencies

The need to determine the relevant wage levels for permanent workers in user undertakings
could impose an administrative burden on temporary agencies. In some cases however, this
information will be readily available, either through relevant collective agreements at the user
undertaking which could serve as a reference point, or through the user undertaking's
company pay scae information. It is likely that such costs would be higher for ad hoc
placements of temporary agency workers than for the regular placement of workers which
might develop between a particular temporary agency and user undertaking over time.

In addition, there may be some smal adminisrative costs involved in dtering the
employment conditions that are written down in temporary agency workers contracts and in

calculating annual leave alowances for agency workers on shorter assignments.

For illustrative purposes, we assume that these administrative changes require, on average, the
attention of a member for staff at each agency establishment for one to two working days™.
Using the New Earnings Survey (2002), the average gross hourly wage of a numerica clerk
was £8.82. The total cost of the employee's time is therefore between £80 and £160*" and the
total one-off cost to the private recruitment industry is estimated to be between £1.4m and
£3.2m*,

It is expected that a significant administration cost may arise to temporary agencies, and, to a
lesser extent, for user undertakings, as a result of an increase in temporary workers taking

cases to employment tribunals.

To quantify this cost, we use the number of applications resulting from the Part-Time
Workers Regulations in its first year as a benchmark. It is assumed that proportionally there
will be at least as many tribunal cases arising from the Temporary Agency Workers Directive
as there was from the Part-Time Workers Regulations. We take the proportion of cases under

the Part-Time Workers regulations as a minimum because the Temporary Agency Workers

“0 This estimate isintended to balance out the longer amount of timeit islikely to take staff at smaller
agencies that do not have appropriate arrangements in place already, and are not able to take advantage
of the economies of scale that larger agencies are able to (e.g. central monitoring system across several
establishments of one firm- this shares fixed costs across more than one establishment).

1 7 hours at £8.82 per hour, and including 30% non wage labour costs: £8.79 x 7 x 1.3 x 1(day) =

£80.26; £8.82 x 7 x 1.3 x 2 (days) = £160.52.

“2 There are between 17,000 and 20,000 private recruitment agency establishmentsin the UK (DTI
estimate, 2002). Therefore, total cost to the industry is between £80 x 17,000 = £1,360,000 and £160 x
20,000 = £3,200,000.
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Directive, since the Temporary Agency Worker Directive is likely to require greater changes
in existing practice than the Part-time Workers Directive. .

In the first year following the introduction of the Part-Time Workers Directive there were
around 10,530 tribunal cases®. This represents 0.18% of the six million part-time employees.
Applying this proportion to the estimated 600,000 temporary agency workers gives an
estimated 1050 cases each year*. The average total cost to employers of an application to an
employment tribunal are £2,000". The total estimated cost to employers is therefore about
£2.1m™.

16. Enforcement Costs

As with any anti-discrimination legidation this is likey to give rise to applications to
Employment Tribunals. This means that there will be some additional costs for the
Employment Tribund Service (ETS) and ACAS.

In the above section we estimated that there may be an additionad 1,050 applications to
Employment Tribunals as a consequence of the Directive. Each application costs the
Employment Tribuna Service, on average, £540. The tota cost to the Employment Tribunal
Service is therefore estimated to be about £600,000*".

The proposed Directive is unlikely to have a large impact on either ETS or ACAS. The
legidation is dso likely to create demand for advice leading to extra calls to the ACAS
helpline.

17. Results of Consultation

The DTI held a public consultation on the TAW directive from 1 July to 18 October 2002.
We received 98 responses, from user undertakings, unions, agencies, agency workers and

others.

The consultation asked for views on and evidence of the impact of the proposals on the UK
labour market as awhole. Some respondents argued that the directive could have a beneficia
impact on the labour market, leading to more people in permanent employment and improved

3 Source: Employment Tribunal Service annual report.

*40.18% x 600,000 = 1,050.

> source: Survey of Employment Tribunal Applications

46 1050 applications x £2,000 (average costs per ET application to ET)) = £2,100,000 per year.

47 Coststo ETS are £540 per case. Total costs are therefore 1050 x £540 = £ 567,000 per year. Source:
ETS Management Info.
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training, but there was little evidence to support the Commission’s argument that the directive
would increase the supply of temps. Most respondents took the view indications were that the
directive would reduce the demand for temps.

A Government Response has been published and copies ae obtainable from
http://www.dti.gov.uk/er/agency/directive.htm.

18. Enforcement, Sanctions, Monitoring and Evaluation

Enforcement and Sanctions

The proposed Directive on agency work will alow individuas to seek a remedy for any
infringement of their rights through an Employment Tribunal provided they have used the
appropriate grievance or disciplinary procedure first*®.

Monitoring

The DTI and ONS are taking steps to improve data on the private recruitment industry so will
be able to monitor the effect on numbers and turnover. The BMG survey helps establish a
baseline against which change can be monitored. The DTI will consider the case for a repeat
of this survey. The Government made a manifesto commitment to review any legidation three
years after its implementation. There will only be a need for legidation if the proposed
Directive is agreed.

8 Compulsory disciplinary and grievance procedures within user undertakings have been introduced in
the 2001 Employment Bill.
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Contact:

Sasha Maguire

Employment Relations Director ate 4a
Department of Trade & Industry
Room UG96

1 Victoria Street

London SW1H OET

Direct Line: 020 7215 3945
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Appendix |

Additional wage benefits of the Directive

In order to estimate the approximate effect on pay of the Directive we start by calculating the
difference in the mean hourly wage in each occupationa category. This is shown in the table
below;,

mean hourly | mean hourly hourly
wage wage difference

permanent, £| temporary, £ £
Managers, officias, professionalsand technica 14.63 13.74 0.88
administrative and secretarial 7.93 6.37 1.56
sales and persona services 6.10 6.47 -0.38

process, plant and machine operatives and skilled

trades 7.98 6.39 159
elementary occupations 584 4.96 0.88

Source: Labour Force Survey spring 2002

In al but one category, that of sales and persona services, there is a pay gap between
permanent and temporary agency workers. The presence of such a pay differentia can be
explained, in part, by the difference in seniority that would exist between permanent and
temporary agency workers;, most agency workers would need to receive the rate of pay
applying to someone newly recruited to a job, which would probably be less than that
received by someone who had been doing the job for a number of years. It is likely that this
differential would vary between occupations. For example, it is likely that seniority plays a
greater part in the pay gap of workers in the category managers, officias, professonas and
technical than it would in either elementary occupations or process, plant and machine
operatives and skilled trades. For this reason, in each occupational category, we have assumed
that the pay gap is explained by differing proportions of experience and discrimination. For
example, in the category ‘managers, officids, professionals and technica’ we assume that 70
per cent of the pay gap is explained by seniority, whereas in elementary occupations we
assume that only 10 per cent of the pay gap can be explained in this way.

Using the above-described weightings, the hourly pay differentias and information on the

average weekly hours worked by temporary agency workers in each occupational category we

can arrive at an estimate for the weekly pay discrimination. Thisis shown in the table below;
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Mean hourly pay by occupation in workplaces with 25 or more employees

weekly pay
hourly | mean wkly hrs difference
pay temporary  |proportion of | explained as
differencgagency workersjdiscrimination | discrimination
£ £
Managers, officids, professionalsand
technical 0.88 34.01 0.1 299
administrative and secretarial 156 33.62 0.4 20.95
sales and persona services -0.38 27.62 na na
process, plant and machine operatives and
skilled trades 159 42.54 0.6 40,64
elementary occupations 0.88 37.61 0.7 2308

Source: Labour Force Survey spring 2002

Estimates for sales and personal services are not included. The Labour Force Survey indicates
that temporary agency workers in this category have a higher hourly wage than permanent
workers and hence we do not expect that the Directive will have any wage effect on these
workers.

To edtimate the possible cost of bridging that part of the pay gap which cannot be explained
by seniority, we annualise the weekly pay difference caculated above and multiply it by the
number of agency workers estimated to be present in each of the occupationa categories. This
assumes that there are 600,000 temporary agency workers and is shown in the table below.
The calculations also take account of the fact that an estimated 20 per cent of agency workers
are on assignments of six weeks or less and hence are not covered by the Directive.
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Estimate of the annual benefits to temporary agency workersin pay increases

no. of
weekly pay %of dl | temporary
difference | annual pay | temporary | agency
explained as [difference per|  agency workers |total annual
discrimination | worker* workers |benefiting®®|  cost
£ £ % £m
Managers, officias,

professionals and technical 299 155.7 159 76222 12
administrative and secretaria 20,95 1089.2 225 108208 118

saes and personal services 0.00 0.0 n.a n.a 0

process, plant and machine

operatives and skilled trades 40.64 2113.1 15.7 75211 159
elementary occupations 2398 12106 134 64114 78
total 323,755 366

Source; Labour Force Survey spring 2002

Thus we estimate that up to 323,000 people, more than half of al temporary agency workers

(54 per cent), could derive a pay benefit from the implementation of the Directive. The

benefit of thisin higher wages, we estimate, is an annual £366.3 million.

49 \Weekly pay difference x 52.

50 Number of temporary agency workers benefiting = (per cent of all temporary agency workers x
600,000) x 80 per cent ie to take account of 20 per cent of temporary agency workers on assignments

of lessthan six weeks.
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Appendix 11

Additional paid holiday entitlement

The caculations used to derive estimates for the increased benefits from additional paid
holiday entitlement are detailed below. The analysis has been separated between full-time and

part-time temporary agency workers athough the method used in each case is the same.

Full-time workers

The first table below shows what proportion of full-time temporary agency workers, silt by
occupational category, will receive a pay enhancement as a result of the Directive. Asin the
section on pay, we calculate that 80 per cent (ie those working on assignments of six weeks or
more) of the 79 per cent working in workplaces employing more than 25 staff will receive a
pay enhancement. The counterpart of this is that 21 per cent do not receive a pay
enhancement because they are not covered by a company pay scale or appropriate collective
agreement (proxied by those workers working in a workplace with less than 25 employees)
along with a further 20 per cent of the 79 per cent who do not receive any pay enhancement
because their assignment length is less than six weeks. This second group are assumed to earn
according to the current average rate for al agency workers as reported in the table. The first
group earn the enhanced pay, the calculation of which was illustrated in the section on pay.

Applying the proportions in the table to the total number of temporary agency workers
(600,000) gives the total number of temps affected in each category.
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of whom
earn | of whom
average | earn | Average No. tempsNo. temps
proportion | temp pay | enhanced | temp pay |Enhanced| earning |earning
Full-timeworkers |of al temps| scde |pay scde| scale |pay scae| average |enhanced
% % % £ £

Managers, senior
officiasand
professionas 11.1 4.1 7.0 14.44 13.92 24760 41800
Administrative and
secretarial 26.7 9.9 16.8 6.79 7.15 59589 | 100596
Sales and personal
services 71 2.7 4.5 6.86 6.47 15913 26865
Process, plant and
machine operatives and
skilled trades 15.8 5.9 9.9 6.70 7.50 35295 59585
Elementary occupations| 12.5 4.6 7.8 4.98 575 27824 | 46972

The next table shows the average paid holiday entitlement for permanent and temporary

workers (using the assumption that temporary workers already receive the statutory

minimum) and the difference between the two. The table also shows the average weekly

hours for temps and the derived average daily hours, assuming a five day-week. Using these

figures we can calculate the extra hours of paid holiday entitlement which a full-time temp

could receive ie number of days holiday difference x average hours a day.
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Mean Mean Mean
days days | holiday | weekly holiday
holiday | holiday diff hours for |hours/day |difference
Full-time perm temp (days) temps temps | (hours)
Managers, senior
officidsand
professonas 27 20 7 38.6 7.7 54.1
Administrative and
secretarial 24 20 4 38.0 7.6 30.4
Sales and personal
services 24 20 4 384 7.7 30.7
Process, plant and
machine operatives
and skilled trades 22 20 2 44.1 8.8 17.6
Elementary
occupations 22 20 2 40.5 8.1 16.2

Using the information in the above two tables we can now calculate the total extra holiday
pay in each occupationa category;

No. No.
earning Average _ ex_tra earning _ ex_tra
average |temp pay| holidey |holiday| |enhanced|€nhanced| holidey | holiday Al full-
scde | difference | pay pay scale|difference| pay time total
£ (hours) £Em £ (hours) £m
Managers,
senior officials
and
professonals 24760 | 14.44 54.1 19.3 41800 | 13.83 54.1 31.3 50.6
Adminigtrative
and secretarial | 59589 6.79 304 12.3 100596 | 7.00 30.4 21.4 337
Sdesand
personal
services 15913 6.86 30.7 34 26865 6.47 30.7 5.3 8.7
Process, plant
and machine
operativesand
skilled trades 35295 6.70 17.6 4.2 59585 7.34 17.6 7.7 11.9
Elementary
occupations 27824 4.98 16.2 2.2 46972 5.58 16.2 4.2 6.5
total 41.4 total 70.0 111.4
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We now apply the same method as described above to calculate the extra paid holiday
entitlement for part-time temporary agency workers. It has been necessary here to aggregate
into only four occupational categoriesin order to ensure that estimation remains reliable.™

No. temps|No. temps
_ earning | earning
proportion| of whom | of whom | Average average |enhanced
of dl earn old | earn new | temp pay | enhanced
part time temps |pay scde|pay scde| scde |pay scae
% % % £ £
Managers, officials,
professionals and technical 5.4 2.0 34 14.44 13.92 12105 20435
IAdministrative and secretaria 9.0 3.3 5.6 6.79 7.15 20017 33792
Sales and personal services 6.1 2.3 3.8 6.86 6.47 13679 23093
Process, plant and machine
operatives, skilled trades and
elementary occupations 6.3 2.3 39 592 6.86 14016 23662
Mean Mean Mean
days days weekly holiday
holiday | holiday | holiday | hoursfor [hours/day|difference
part time perm temp diff temps temps | (hours)

Managers, officials,

professionals and technical 23 20 3 20.8 4.2 125

Administrative and

secretarial 20 20 0 22.3 4.5 0.0

Sales and personal services 20 20 0 175 35 0.0

Process, plant and machine

operatives, skilled trades

and elementary occupations| 21 20 1 21.0 4.2 4.2

1 |In addition, the calculations assume that part-time workers work a five day week. Where part-time
workers work fewer days then their holiday entitlement will be correspondingly lower. In the absence
of clearer data and because this consideration applies to both permanent and temporary agency
workers, it isunclear how this might affect the result.
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No. No.
temps tota temps tota
earning| Average _ extra earning _ extra
_ average|temp pay| holiday |holiday|  |enhancedenhanced| holiday  |holiday al part-
part time scde | difference| pay pay scale| difference | pay time total
£ (hours) £m £ (hours) £m
Managers,
officids,
professionals and
technical 12105| 1444 125 2.2 20435 | 1383 125 35 5.7
Administrative
and secretarial | 20017 | 6.79 0.0 0.0 33792 7.00 0.0 0.0 0.0
Sales and
personal services | 13679 | 6.86 0.0 0.0 23093 6.47 0.0 0.0 0.0
Process, plant and
machine
operatives, skilled
trades and
elementary
occupations 14016 | 6.70 4.2 04 23662 6.64 4.2 0.7 11
total 2.6 total 4.2 6.8

The edtimated extra paid holiday entitlement, as shown above, is therefore £111.4 million for

full-time workers and £6.8 million for part-time workers, atota of £118.2 million.
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