PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL ON WORKING CONDITIONSFOR TEMPORARY
AGENCY WORKERS-

REGULATORY IMPACT ASSESSMENT

1. Title

This Regulatory Impact Assessment (RIA) consders the potentid impact of the
proposal for a Directive of the European Parliament and of the Council concerning the
working conditions of temporary agency workers (heregfter referred to as “the
Directive’), which the Commission agreed and published on 20 March 2002.

2. Objectives, Purpose and Intended Effect

The am of this Directive is twofold:

to improve the quality of temporary agency work by applying the principle
of non-discrimingtion.

to establish a suitable framework for the use of temporary agency work to
contribute to the smooth functioning of the labour market™.

Asawhole, the Directive amsto lay the foundations for further development of the
temporary agency work sector, and aso aims to promote job cregtion and to make
agency work more attractive, to better meet firms needs for flexihility.

Definitions

Article 1.1 of the Directive sates that the Directive “ gpplies to the contract of
employment or employment relationship between atemporary agency, which isthe
employer, and the worker, who is posted to a user undertaking to work under its
supervison.”

Article 1 of the Directive includes the concept of ‘temporary working relationships as
defined in the Directive of 25 June 1991, which supplements the measuresto
encourage improvements in the safety and hedlth at work of workers with afixed-
term or temporary employment relationship?.

The Employment Agency Act 1973 says that temporary agency workersare'in
employment'. Thisis a ddiberately broad term to cover agency employees and those
that are not employees. Many individuds who are in temporary employment are
viewed by agencies as workers who are not employees (and therefore are only

! Interinstitutional File 2002/0072 (COD), Proposal for a Directive, Article 2.

2 Directive 91/383/EEC. OJ L No 206/19, 29.7.91. ‘ Temporary employment relationships are between atemporary employment
business which is the employer and the worker, where the latter is assigned to work for and under the control of an undertaking
and/or establishment making use of his services'.



covered by certain employment legidation). This Directive will cover agency
workers, whether or not they are employees.

The Directive applies a principle of non-discrimination to agency workers as
compared to workers in the user enterprise who do the same or smilar work. This
means that an agency worker assigned to work under the control of a client company
should not be given less favourable basic employment conditions than asimilar
permanent worker in that client company, unlessthisis objectively justified. The
Directive contains limited derogetions from this principle. It would not dlow a
permanent worker in a user company to make a comparison with an agency worker
who was placed there.

Article 3.2 of the Directive sates that a“comparable worker means aworker in the
user enterprise occupying an identical or smilar post to that occupied by the worker
posted by the temporary agency, account being taken of seniority, qudifications and
skills” This suggests that the comparator can probably have either an opentended or a
fixed-term contract.

For the purposes of thisRIA, the phrase ‘employment agency’ or ‘agency’ will be
used to refer to employment businesses.

Risk assessment

The Commission proposd arises from concerns that the temporary agency work
sector in the EU may include individuas who are vulnerable, in that they have
limited opportunities®. Problems identified include:

Some agency workers have fewer benefits* than both their colleagues with
open-ended contracts and those with fixed-term contracts’ at the user
enterprise, or may be treated differently in some other way (e.g. reduced
access to the socia services of the user enterprise).

Agency workers may not be informed of or permitted to gpply for permanent
jobs at their current user enterprise.

Agency workers may not be able to improve ther skills due to reduced access
to training; this could lead to labour market inefficiency.

Agency workers may not have accessto the socid servicesin the user
enterprise.

Agency workers may fed less secure in their jobs than workers on permanent
contracts®.

% Note that for some agency workers, temping is a matter of positive choice. See the section on * Reasons to Work’ for more
details.

4 See Annex Four for an estimate of the number of beneficiaries of the proposed Directive.

® Note that agency workers were explicitly excluded from the regulations concerning the EC Directive on Fixed Term Work.
6 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.168. 36% of temporary workers felt secure compared with 61% of permanent employees.



It is possible that the proposed Directive may have the effect of reducing choice for
individuas who choose to work as temporary agency workers, if user enterprises
reduce their demand for agency workersin the light of higher costs.

Proposed remedy

The purpose of the Directive is to establish agenerd principle of non-discriminaion
between temporary agency workers and comparable workers in the user enterprise,
taking into account seniority, qudifications and kills, in terms of basic working
conditions (Article 3).

This requires both agencies and user enterprises to ensure that agency workers do not
receive less favourable basic working conditions than a comparator at the user
enterprise.

Additiond rules ensure that:

Exigting regtrictions and prohibitions on temporary agency work are reviewed
periodicaly in order to verify whether the specific conditions underlying them
dill obtain. (Article 4). Note that none such redtrictions exist in the UK.
Temporary agency workers are informed of any vacant posts in the user
enterprise and are not prevented from forming a contract with the user
enterprise after their posting. (Article 6).

Temporary agency workers are given access to the socia services of the user
enterprise. (Article 6)

Diadogue between the socid partnersis promoted to improve temporary
agency workers access to training in temporary agencies and in user
enterprises (Article 6)

Temporary agency workers count for the purposes of calculating the threshold
above which bodies representing workers are formed at the temporary agency
(Artide 7).

The user enterprise provides suitable information on the use of temporary
agency workers to the workers' representatives (Article 8).

3. Options

The Commisson takes the view that extending the equd treatment principle to agency
workers at EU leve and creating a common framework for their use will promote
agency work in the EU. Its proposa would harmonise the position for agency workers
posted at a national level aswell as those posted transnationdly. The proposa dso
follows directives on part-time and fixed term work, agreed in 1997 and 1999
respectively and supplements both this and directive 91/383/EC on the hedlth and
safety of temporary workers, in developing aframework of protection for those in
non-standard employment relationships.

The proposed Directiveis at anearly sage and it is possible that the text could be
amended either by the European Parliament or Council. This RIA will be updated in



the light of any such changes, once the different options for changes to the proposa
areidentified.

Whatever practices are adopted in the UK if the Directive is agreed will need to
comply with the minimum requirements. The following anadlyssis based on the form
described by the Directive, which includes a Sx-week derogation from the equal
trestment requirement. That is, if an employment agency expects aworker’s posting
to be less than 9x weeksin duration, the Directive will not apply.

There are doubts that the Directive could cover pay. This RIA includes pay for
completeness but if pay is excluded, this would reduce costs both for agencies and
user enterprises and would reduce benefit for agency workers.

4, Groups, and numbers of agency workers, covered by the proposed
Directive

A triangular reationship exists between agency workers, employment agencies and
user enterprises, compared to the usua bilatera relationship between worker and
employer in many other Stuations. A user enterprise pays afee to an agency for the
agency to provide the enterprise with an agency worker. Agency workers generaly
receive their wages from the agency, from money paid to the agency by the user
enterprise. All three groups will be consdered in thisRIA.

ThisRIA uses Labour Force Survey (LFS) datato assess the number of temporary
agency workers who would be covered by the proposed Directive. The information
available is taken from the LFS, which is based on self-assessment. One question asks
whether thejob held is permanent and if not in which way isit not. In the latter case,
the LFS categorises non-permanent workers as those working for afixed period or
project, casua, seasonal, agency workers and those whose job was temporary in some
other way. The proposed Directive only covers agency workers. Therefore, the other
non-permanent categories have not been included in our caculations.

The LFS dassfies dl those in temporary employment as ‘employees dthough it is
recognised that many who are in temporary employment are viewed by agencies as
‘workers (and therefore are not covered by al employment rights legidation)

We egtimate that about 700,000 people are working as temporary agency workersin
the UK a any particular time (based on the LFS, and a survey by the Bostock
Marketing Group (BMG), commissioned by the DTI, carried out in 1999). See Annex
One for details on how this estimate is reached. Cdl culations on the number of agency
workers affected by the Directive can be found under the ‘ Expected Benefits section
and amore detailed explanation can be found in Annex Four.

The tablesin Annex Two show the division of agency work across industria sector
and occupationa category in Spring 2001. Looking at agency work by sector, notable
features are the relatively high percentages of agency work in red estate, renting &
business activities, manufacturing, transport and hedth, each of which have more than
10% of dl agency workers, compared to the proportion of al employeesin these
sectors. The trangport and hedlth sectors also al contain a higher percentage of agency



workers than percentage of al employees. This suggests that the proposed Directive
may have a proportionately greater impact on these sectors.

Turning to agency employment by occupation, adminigtrative, secretarid, dementary
and plant operative categories dl contain more than 10% of al agency workers, and
aso ahigher percentage of agency workers than al employees. The smdlest
percentage of agency workers are employed as managers and senior officids. This
data suggests the rdlatively low skilled occupations that agency workerstend to beiin.
Given that skill levels have implications for average wages, we might expect that dl
employees are rdatively low paid in such sectors and therefore agency workers might
not earn that much less than permanent workers. Indeed, the LFS estimates that
agency worker pay is about 70% of permanent workers pay across al occupations,
but is 85% of permanent worker pay in adminigtrative and secretarial occupations.
See Annex Fivefor more detalls.

5. | ssues of Equity or Fairness

Annex Two includes information on agency work by gender and ethnic group. The
share of female agency workers (49%) is amost equd to that of men (51%). Thisis
higher than for dl employees (where the femaemde split is 47%/53%), but the
difference is S0 amdl that there will be no disproportionate effect on women from the
Directive, and therefore it seems likely that it will have no effect on the gender pay
gap. Another notable feeture of this datais the higher percentage of norn-white agency
employees (15.4%), compared to al non-white employees (5.3%). This suggests that
non-white employees are more likely to benefit from this Directive.

6. Reasonsto Work Asand to Use Temporary Agency Workers

For many workers temping is amatter of positive choice — suiting their current
circumstances. According to the LFS, 56% of agency temps either do not want a
permanent job or chose to temp for other reasons.” However, temporary agency work
is often ameans of gaining access to or returning to the labour market (with aview to
moving to permanent work in the medium term), especidly for young people. The

LFS suggests that 44% of agency temps are temping because they could not get a
permanent job.

Some user enterprises do not want to recruit staff permanently, and use temporary
agency saff to maintain workplace flexibility. According to the 1998 Workplace
Employment Relations Survey (WERS98), the most commonly cited reasons for
using agency workers were short term cover (59%) and adjusting the size of the
labour forcein line with demand (40%)8. The survey also indicates that about 28% of
edtablishments with 25 or more employees made use of temps, most commonly used
to meet clerical and secretaria needs’. The proportion is lower for smaler

" Labour Force Survey, Spring 2001; Question asks the respondent’s reason for taking a non-permanent job; Choice of four
answers (contract including period of training/could not find a permanent job/did not want apemanent jol/some other resson).
8 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.37. Note that respondents could give more than one answer.

9 Cully, Woodland, O’'Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.8.



edablishments. Thereis adetailed analysis of the potential impact of the Directive on
gmall busnessesin alater section.

7. The Labour Market Effects of the Directive

It isimportant to point out that improving the conditions of agency workers will affect
both the demand side and the supply side of this part of the labour market. Improved
employment conditions for agency workers may lead to more people entering the
labour market via this channdl, thereby increasing the supply of agency temps. This
will increase the pool of tempsthat a potential user enterprise can choose from. Some
of these new agency workers may have previoudy been inactive or unemployed.
Indeed, there is some evidence that suggests that 40% of firgt time agency workers
were previoudly ‘outsiders to the labour market'®. The Directive may therefore have
apogtive effect on tota employment.

Bdow, we andyse the impact of the main areas of the Directive:

(i) Pay

The Directive as proposed will require user enterprisesto pay agency workers the
same as their comparators. According to the LFS (Spring 2001), the average gross
weekly pay for an agency employee was £230, compared to £340 for a permanent
employee. Annex Five outlines the components that make up this pay gap. We
estimate that about £15 of the average gap may be wage discrimination. Therefore, we
need to examine the labour market effects of raising the average agency worker wage
to mitigate this wage discrimination'*. Note that there is anecdotal evidence of
examples of agency workers earning more than their comparator. Thisis discussed
further in Annex Three.

A higher wage rate might encourage some unemployed people to seek work through
agencies, as discussed above. However, it is possible that faced with the prospect of
having to pay agency workers a higher wage rate than previoudy and/or the agency a
higher fee, user enterprises could decrease their demand for agency workers. This
may aso reduce choice for individuas who choose to temp as amétter of postive
choice. But it is aso worth bearing in mind that 40% of user enterprises make an
active choice to use temporary agency workers to maintain workplace flexibility™?.
This may dampen the decrease in demand. These demand and supply side effects may
have flexibility implications. However, we cannot quantify these effects and therefore
cannot predict the overal effect on the labour market for agency workers.

° REC survey, 2001

1 Note that it is not certain whether the Directive could cover pay.

12 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.37. Note that respondents could give more than one answer.



(i) Other non-discrimination provisions

The Directive further prohibits non-wage discrimination in certain other employment
conditions® against al agency workers who have comparators and who are on
postings of at least Sx weeks. The most important areas in this respect will be
discussons on equa accessto training and the lifting of practices that prevent agency
workers moving to permanent positions at the user enterprise.

Training has a pogtive effect on an individud’ s productivity and employatility. Itis
therefore in the interests of the user enterprise and of the agency to ensurethat a
worker istrained for the job. Workers themsdlves aso gain by improving their
prospects of finding permanent jobs in the future. It is possible that there may be some
motivationa issues concerning the training of agency worker on shorter assgnments.
Also, auser enterprise that invests in an agency worker on a short assgnment may not
be in a pogtion to capture the returns on the human cepitd of that worker. Overdl,
though, training is likely to be of benefit both to user enterprises and to agency
workers, aswell as to agencies.

(iii) Overall effect

Improved access to training, equa employment conditions and equd pay (assuming
the existence of a comparator) may lead to an increased supply of more productive
agency workers. Thisimplies a positive effect for some of the 58% of employersin
the UK that have problemsfilling vacancies'*.

There will be cogt implications. Some agency workerswill find that their pay
increases. Thisimplies higher costs for user enterprises and possbly for employment
agenciesif they are not able to passtheir higher wage bill on in the form of fees
charged to user enterprises for their services. Training isaso a codtly investment in
human capitd. Agencies who provide training may increase the fee they charge for
their services. These cost increases may lead to areduction in the demand for agency
workers.

As noted above, we cannot quantify these separate demand and supply side effects
and therefore cannot predict the overall effect on the labour market for agency
workers.

8. Quantifying the Impact of the Directive

For most of the measures proposed in the Directive, it is not possible to quantify cogts
and bendfits. The satistical information that would be necessary is not available.
Information on the economic position of the sector isrdatively limited, and data on
comparable workers hardly exigts. Indeed, the Commission has made no attempt to
quantify any of the benefits or costsinits own RIA of the proposed Directive.

13 Article 3.1d of the proposed Directive defines these other employment conditions to be the duration of working time, rest
periods, night work, paid holidays and public holidays; work done by pregnant women and nursing mothers, children and young
people; and action taken to combat discrimination on the grounds of sex, race or ethnic origin, religion or beliefs, disabilities, age
or sexual orientation.

4 1PD survey, June 2001



However, on the basis of the limited information thet is available, we have carried out
aquditative, and partidly quantitative, andyss of the potentid impact of the
Directive. Thisandyss mainly rdlies on information provided by the LFS.

0. Expected Benefits

The following paragraphs consder the likely beneficiaries of the more sgnificant new
messures.

Agency workers

0] The number of agency worker beneficiaries

The Directive dlows for anumber of important derogations from the generd principle
of non-discrimination with respect to agency workers:

Where temporary agency workers have a permanent contract of
employment with atemporary agency, and therefore continue to be paid in
the interim between postings.

However, anecdotd evidence suggests that this covers a negligible amount
of agency workersin the UK *°.

Where temporary agency workers are already covered by collective
agreements (either at the employment agency or at the user enterprise),
which provide an adequate level of protection.

Anecdotd evidence suggests that a negligible amount of agency workers
are already covered by collective agreements.

Where the agency expects the worker’s posting at the user enterprise to be
less than six weeks in duration.

There s conflicting evidence on length of postings'®. Nevertheless, the
evidence does suggest that at least alarge minority of postings are under
three monthsin duration. A more detalled estimate of he number of agency
workers who could be excluded by this derogation can be found in Annex
Four.

15 We know of two examples of employment agencies that provide their agency workers with permanent contracts. Oneis
Manpower, but it does not pay its workers between postings and therefore these workers would not be excluded from the
Directive. The second example is May Day, aspecidist catering agency that paysits workers on a different rate when they're not
on assignment. This covers at most 30 people across the UK, and probably less now as May Day has been struggling to afford it

recently.

18 “Temporary Employment in Great Britain’, 1999, IPSOS-RSL Socia Research Ltd., commissioned by DfEE; p.33 table 3.8;
Question asked for the first quarter of 1998: “How long did you work in your last main temporary job?’; 53% of temporary

agency workers said “over three months” i.e. 47% of postings were under three months.

But an REC Survey of Autumn 2001 (based on a sample of 132 agencies) suggests that 58% of posting were under 3 monthsin

duration.



Where a comparable worker cannot be identified, and, in addition, no
appropriate collective agreement exigts at the user enterprise, nor & the

agency.

Cdculations for agency workers who have no comparator but do work at a
user enterprise with an gppropriate collective agreement (and who will
therefore count as beneficiaries) can be found in Annex Four.

Notethat if ether of the latter two cases applies, the employment
conditions of temporary agency workerswill be determined by nationa
legidation and practices.

In addition, not al agency workers are treated less favourably than smilar permanent
workers. Thereis aso anecdota evidence of examples where agency workers earn
more than comparable workers. In these cases, no wage increases will result from the
Directive (dthough, with a term-by-term gpproach, such agency workers may il
receive the non wage improvements of the Directive). Higher paid agency workers
only represent arelatively smal proportion of total temporary agency workers,
compared to agency workers paid less than their comparator. See Annex Three for
more detalls.

To edimate the number of agency workers covered by the Directive, we need to
identify those who have a comparator, and then add in those who do not have a
comparator but work at a user enterprise where a collective agreement at an
appropriate pay range is applicable’. We estimate that between 210,000 and 290,000
agency workers could potentially benefit from the Directive'®. See Annex Four for
more detalls.

Note that Article 6.4 of the Directive stipulatesthat dl agency workers should be
given access to the socia services of the user enterprise that are used by al permanent
gaff. The Directive does not, however, consider the action required if collective
facilities are only available to some permanent aff.

(if) Wage benefits
Theindusion of pay in the Directive has the effect that agency workers with
comparators who are currently paid less than their comparators will experience a

wage increase.

Annex Five details the gross weekly pay of agency employees and of permanent
employees across occupation (from LFS) and cal culates weighted average gross

7 We assume that the other exceptions to coverage by the Directive, namely collective agreements at the employment agency,
agency workers aready covered by a collective agreement at the user enterprise, and permanent contracts where the worker is
paid between postings, apply to a negligible amount of agency workers, asdiscussed in the main text. For the sake of smplicity,
we assume that those collective agreements that contain an appropriate pay range for the agency worker will increase the agency

worker’'s wage by the same amount as if they had a comparator.

'8 This assumes that all agency employees who qualify to be considered under the Directive receive inferior employment

conditions to their comparator.
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weekly pay for both. At £230, agency gross weekly pay is 68% of permanent
employee pay (which is £340).

Assuming an average weekly pay disparity of £15 after taking into account agency
fees and the lesser experience of agency workers, we estimate that the annua wage
benefits to agency workers will be between £164m and £226m. See Annex Five for
details. However, note that it is not certain that pay can beincluded in the Directive®®

(i) Increased employability from productivity improvements

In its present form, the Directive does not require equal accessto training, it isworth
providing an illudtrative example of the employability benefits of training if the
proposed Directive s effect, in practice, were that agency workers received the same
amount of training as their comparator. Employability benefits should be reflected in
training coss.

Anecdota evidence suggests that few agency workers receive equd accessto training.
For the sake of amplicity, let us assume that, as aresult of the Directive, every

agency employee who stands to benefit from the Directive in some way receives an
extraday of training per year (either from the employment agency, the user enterprise,
or acombination of both). We assume that aday of training costs £100°°. We further
assume that thisis equd to the value to the worker. Thiswill diminish over time at a
constant rate.

Therefore, in totd, the financid vaue of training benefits to agency employees would
be between £21m and £29m?*. This figure aso represents the cost to employment
agencies/user enterprises, as detailed in the * Policy Cogts' section below.

A number of other provisons contained in the Directive could have a positive impact
on temporary agency workers productivity. Firgly, the Commisson argues that
“agency work will become more attractive for better-qualified workers 2. We do not
expect this effect to be large, however, as some agency workers might come from the
pool of the unemployed, and might therefore have logt kills during thistime.

Secondly, it will become possible to match temporary agency workers profiles more
closdly to the specific needs of user firms. Thirdly, non-discrimination and other
measures amed at improving the integration of temporary agency workersin the user
firms, such as the information of workers representatives on the use of agency work

' The proposal, as it stands, would probably require pension comparability as between agency workersandwarkersintheuser
enterprise. We have not been able to estimate the costs to agencies and user enterprises or the benefits to agency workers that
would arise, due to an absence of data on pension comparisons.

The proposed Directive is aso very unclear on the issue of maternity rights. Most agency workersin the UK are dreedy likely to
receive statutory maternity pay from their employment agency (subject to the normal qudifications), irrespective of the situation
at the user enterprise. Therefore, aright to statutory maternity pay would have anegligible impact. However, if, initsfind form,
the Directive contains a equal treatment proposal with respect to the contractual maternity pay of comparatorsin the user
enterprise, then this could have cost implications both for user enterprises and for agencies.

20 Training childcare nurses cost £77 in 1989 for a 12 hour course. Source: RIA on National standard for under eights day care.
Quite alow estimate for average training costs (£100) has been used asagency worker trainingislikely to bein large groups and
therefore could be quite cheap. It is possible that training costs may be greater than this for small businesses, who may be more
likely than larger businesses to need to contract out their training needs asthey do not have the gppropriate resourcesinterndly.
Similarly, larger firms may find that training costs are smaller.

21 210,000* £100=£21m; 290,000* £100= £29m.

22 paragraph 4 of p.32 of Commission RIA.

10
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or the access to socid facilities, could have positive impact on their motivation and
help to avoid possible conflicts with permanent staff (though note the section on * Job
Insecurity’ under ‘Policy Costs).

For example, natification of job offers will be welcomed by some agency workers. the
LFS suggests that only 31% of agency employees do not want a permanent job. 44%
of agency employees work for employment agencies because they could not find a
permanent job. The latter group will benefit directly from the Directive. We cannot
quantify this benefit.

(iv)Increase in paid holidays

Currently agency workers are covered by the Working Time Directive. They are
therefore entitled to 4 weeks paid holiday ayear excluding bank holidays, and to
the rights concerning working time and rest breaks. The Directive will ensure that
agency temps are not discriminated againgt in terms of holiday compared to a
comparaor’ s statutory holiday entitlement.

Agency workers are on average entitled to 20 days paid annud leave. This
corresponds directly with their satutory rights. All employees are on average entitled
to 25 days paid annual leave* Every agency worker with a comparator (or else
covered as described in the Directive) who currently only has

4 weeks paid holiday ayear would therefore gain, on average, an additional 5 days.

(v) Job security

Workers can presently find themsalves unemployed because an employment agency
has no work to offer them whilst a user enterprise, to whom they have previoudy been
supplied, is reluctant to engage the worker direct either in a permanent capacity
because of the liahility to pay the employment agency atransfer fee. This hasthe
effect of locking agency workersinto temporary work, so that they are unable to build
acareer.

If the Directive requires that these so-called ‘temp-to-perm’ fees™ be prohibited or
limited (see section on policy costs for employment agencies for more details), this
will have the effect of increasing the pool of potentid permanent staff for the user
enterprise by people who aready know the firm and therefore may be more digible.
Agency workerswill therefore be more likely to move into permanent positions,
increasing their job security, though note that this might have a‘* crowding-out’ effect
on other applicants.

2 Pro rata according to the length of the working week e.g. if an agency workers works 4 days aweek then their annual paid
|leave allowance under the Working Time Directive is 16 days.

24 source: LFS Autumn 2001. The data provided includes only full time employees for reasons of simplicity. T hefigureof 25
suggests that on average, contractual leave is above the 4 weeks minimum stipulated in the Working Time Directive.

% Thisis where there is a transfer fee payable in the event of a user enterprise taking on atemp previously supplied after the
contract for hire has ceased.

11
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(vi) Increased supply of agency workers

Overdl, the package of proposals should make temporary agency work more
attractive so some people may be less keen to leave, while other work-seekers, who
are deterred at present, may now consider temporary agency work a better option.
However, referring back to the section above on the potentia labour market effects of
the Directive, more people may only join agenciesif there are more jobs on offer,
which may not be the case if user enterprises decrease their demand for agency
workers. To the extent that the supply of agency workers does increase, these workers
will have increased income and an improved standard of living, if they obtain jobs
through employment agencies.

User Enterprises

For user enterprises the overriding motive to employ temporary agency workersis
their need for greater flexibility in dedling with fluctuations in demand or the absence
of regular saff. They should therefore have amgor interest in being able to recruit
wedl-qualified, motivated and adaptable workers through agencies, who can be rapidly
and eadly integrated into the enterprise. Specific benefits are detailed below.

(i) Productivity

As mentioned above, dthough the Directive, in its present form, does not require
equa accessto training, it isworth considering the productivity benefits of an equa
training provison.

Wage premiums are one measure of the benefit of training to the user enterprise. We
assume arange of premiums between 3% and 6%%°. We further have to assume that
the return to a specific training course will diminish over time. On the other hand, the
additiond training provided for in the proposed Directive would lead to a continuous
flow of training. To keep the analyss smple, we assume that the loss of kills due to
time and the additiond skills of future training are identical. We can therefore assume

a congant flow of benefits from traning. Thus, assuming that the margind product of

an agency worker equals the wage they pay, training will lead to improved

productivity a avaue of between £98m and £272m?’. We estimate these to add 30%
to the wage premium hill for the user enterprise.

Increased training opportunities may aso increase the probability that a user
enterprise will offer an agency worker a permanent contract.

As mentioned above, many of the provisons contained in the proposa have the
potentia to improve the productivity of agency workers and to ease their integration

26 This range refl ects the possibility that agency workers on relatively shorter contracts may be subject to motivational problems
concerning training, therefore productivity gains may be lower and wage premiums for such workerswill bea thelower end of
the suggested spectrum of 3%-6%. The lower end of the range also reflects the possibility that for user enterprisesthat invest in
workers on short assignments, they may not be in a position to capture the return on the human capitd of theworker, if the
worker were to move to a new assignment.

27 Average gross weekly agency pay is £231 (LFS Spring 2001); 231*0.03* 52* 1.3* 210,000=£98,378,280;
231*0.06*52* 1.3*290,000=£271,711,440. Note that this figure includes non wage |abou costseg. additiond nationd insrance
employer contributions, financing annual leave.

12
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into the user enterprise. One such provison isthat agency workers gaining an
increased amount of paid annud leave may be more motivated. In addition, informing
agency workers about vacancies in the enterprises might improve the integration,
motivation and productivity of agency workers, thus increasing the pool of potentia
gtaff members for the user enterprise.

(i) Filling vacancies

To the extent that the Directive increases the attractiveness of agency work, it will
become easier for user enterprises to recruit workers that match their particular needs,
due to awider sdlection poal.

Enterprises will be able to use agencies more systeméticaly as a device for recruiting
permanent staff, which can help to save costs normally spent on finding, screening
and recruiting candidates.

Similarly, the abalition of practices which impede agency workers from taking up
permanent employment will further benefit user enterprises by enabling them to
recruit temporary agency workers into permanent employment more easily and

chegply.

58%, i.e. 680,000°, of al employers have difficulty in filling vacancies?®. Asan
illugtretive example of the cogt savings for user enterprises easier vacancy filling

could provide, let us assume that the Directive has the effect of increasing the

supply*° of agency workers by 14,000, which is 0.05% of total employment®*.
Therefore we can suppose that the increase in agency workers helps 335 potential user
enterprisesfill their vacancies®, assuming that agency workers are chesper to recruit
than permanent staff (else the user enterprise would choose to recruit a permanent

gaff member). We estimate that 335 user enterprises could make savingsin tota of
about £2.8m*,

(i)  Savingson ‘temp-to-perm’ fees

It is possible that Article 6.2 of the Directive might prohibit or limit the use of ‘temp-
to-perm’ fees®®. This could save user enterprises between £35m and £70m. However,
this saving could be more than offset by the higher search and salect fees enterprises
are charged by agencies that lose ‘temp-to-perm’ fee revenue. See Annex Six for
more details.

% There are 1,171,282 employers in the economy. 58% of 1.2 m is 680,000 enterprises. Souroe Sall Business Service, 2000,
291PD survey, June 2001.

0 Note that this says nothing about the effect of the Directive on the demand for agency workers. For user enterprises whom
have problems filling vacancies, the implication is that the demand is already there (which is why there is a vacancy).
SEmployment of all over the age of 16 was 28.42m in the three months Dec-Feb 2002; (14,000/28,419,000)* 100= 0.05
32 680,000 * 0.0005 = 335 enterprises.

33 Assume average cost of recruiting a permanent worker is £4000 (Source: CIPD survey, June 2001).

Assume agency charges 25%-35% of the agency worker’s gross weekly wage (£231, LFS) asafee. Thisis £3000-£4200over a
year (0.25*52* 231= 3003; 0.35*52* 231= 4204.2). Assume additionally that a user enterprise faces a one off cost of £200 of
finding an agency worker, therefore total cost is £3200-£4400.; averageis £3800. Therefore average saving per vacancy is £200.
For 14,000 agency workers, thisis £2.8m (14000* 200).

34 At present in the UK, domestic regulations are in the process of being drafted®whichwill offer user enterprises an dtemative
to transfer fees. Refer to http://www2.dti.gov.uk/er/regs.pdf for more details.
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Employment Agencies

0] Revenue from Filling Vacancies

The agency sector faces the chdlenge of expanding into new areas and offering its
clients more diversified and specidised, tailor-made services. Thiswill require the
avalability of highly qudified, motivated and flexible workers with diversfied skills.
The Directive might make agency work more attractive for more groups of workers
and dlow agenciesto recruit their personnel from alarger pool of candidates.

As detailed in the section of user enterprises above, more vacancies at user enterprises
might be filled with agency workers. Assuming that agencies charge between £3000-
£4200 as afee each year on an agency worker, and that they face a one-off cost of
£1000-£1500 to recruit the agency worker, this means they receive gross profitsin
between £1500 and £3200 per year on each additiona agency worker placed. Total
profit increase on al additiona agency workers is therefore estimated to be between
£21m and £45m™.

Bendfits to the Taxpayer/ Nationa Insurance Fund

Higher agency employee pay from non-discrimination leads to higher tax income and
Nationd Insurance Contributions. About 25% of the net income would be paid in
taxes and NIC®®. Therefore, estimated benefits to the taxpayer are between £41m and
£57m*’,

10. Estimated Policy Costs

The Commission has made no quantitetive estimate of the costs of the Directive. But
it arguesthat... ‘on the whole, the actud changes required by the Directive will be
very limited, because for the most part it codified rules which are dready common
practice and are enshrined in nationa legidation, collective agreements or codes of
conduct. Moreover, even in cases where some changes may be required, the actual
effectswill be mitigated by the substantia flexibility offered by the Directive’*8.
However, the impact islikely to be greater in those member states like the UK which
do not currently have nationa systemsin place requiring equa trestment between
agency workers and workers in the user enterprise.

For mogt of the measuresin the Directive, it is not possible to identify quantifigble
cogts, and even where this can be done there is not the Satisticd information available
to make an estimate. Some of the measures affect where the burden of costs fdl-
shifting some cogts from employment agencies to user enterprises. Although it has not
been possible to quantify al the changes, the following paragraphs consder the likely
behavioura responses for the more sgnificant new measures.

35 £1500* 14000=£21,000,000; £3200* 14000=£44,800,000.

% Thisis aslight underestimate of the average percentage contribution, to account for potentialy lower incomesin the group of
a7qency employees compared to the group of all employees.

37 £164m*0.25= £41m; £226m* 0.25=£56.5m.

% paragraph 3 p. 29 of Commission |mpact Assessment.
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Employment agencies™

0] Wage costs

The wage benefits to agency workers represent awage cost to employment agencies.
Agencies must either pass these increased costs on in the form of higher fees charged
to the user enterprise, or take acut in their profit margin, or both. The decison asto
the extent to which each of these methods will be used will be affected by the
economic climate at the time. We estimate that agencies may be able to passon
between 60% and 80% of their higher costs as fees to user enterprises’®.

Agencies will dso face non wage labour costs on top of these wage cost, which
include things such as additiona nationa insurance employer contributions, financing
annua leave and sick pay. We estimate these to add 30% to the wage bill.

Taking these two points into consideration, we estimate that the cost to agencies of
paying agency workers the same as their comparators will be between £43m and
£118m*.,

(ii)  Cost of training

The financid benefit of training to agency workers has aready been estimated above
to be between £21m and £29m,; this aso represents the combined cost to agencies and
user enterprises.

We assume that the extraday of training p.a. is made up of haf aday with the
employment agency and haf a day with the user enterprise. However, it islikely that
agencies will be able to pass some of their additional cost over to user enterprisesin
the form of higher fees. As above, we estimate that agencies are able to pass on
between 60% and 80% of their higher costs as feesto user enterprises. Theincreasein
training costs facing the agencies might therefore be between £2m and £6m*2.

(i) Prohibition of ‘temp-to-perm’ fees

At present in the UK, domestic regulations are in the process of being drafted which
will offer user enterprises an dternative to transfer fees. This dternative would be to
extend an agency worker’s employment through the agency, leaving the user
enterprise free to take on the worker permanently afterwards.

39 Note that there will be no additional costs to agencies of agency workerstaking an additional five days of paid holiday ayear.
40 Agencies are likely to pass on more than half their higher costs as fees because they only receive about a third of an agency
worker's wage as a fee from the user enterprise; if they then also have to pay haf their increased costs themselves, they would be
likely to make aloss. Equally though, agencies are unlikely to be able to pass on 100% of their increased costs as they operatein
quite a competitive market and also there would be an impact on the demand for agency workers by user enterprises. Therefore,
we estimate that agencies may be able to pass on over 50% and under 100% of their higher costs as fees e.g. 60%-80%.

41 \We assume that the total wage cost to employment agencies are 1.3 times the wage benefit to agency employees and aso that
agencies are able to pass on between 60-80% of their higher costs onto employers in the form of higher fees. Therefore,

azgenci es' costs will be between £164m* 1.3*0.2=£42.64m and £226m *1.3*0.4=£117.52m.
42 £21m*0.5%0.2= £2.1m; £29m*0.5* 0.4=£5.8m.
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However, it is possible that the proposed Directive could necessitate amore radical
overhaul of the system, and could result in the prohibition of ‘temp-to-perm’ fees.

It is possible that Article 6.2*% could make ‘temp-to-perm’ fees unenforcegbleif such
fees are taken to have ‘the effect of preventing the concluson of a contract of
employment...”, as sipulated in Article 6.2. We argue that such fees could prevent a
transfer of an agency worker onto a permanent contract with a user enterprise if the
additiona cost of doing so is more than the cost to the user enterprise of searching and
selecting a permanent worker from another source.

The ‘temp-to-perm’ fee has the potentia to restrict workers opportunities and to
block or discourage transfers of agency workers to permanent positions with user
enterprises. A priori, thisleads to labour market rigidity. This could have a negative
impact on business, workers and the economy. If employment agencies were willing
to provide their temporary staff with a guarantee of work, some of the problems for
workers would be mitigated. Such problems include being locked into temporary
work and therefore being unable to build a career. However in the absence of such a
commitment, the Directive seeks to widen choice for user enterprises and workers.

Anillugrative example of the impact of the prohibition of ‘temp-to-perm’ feeson
employment agency income is contained in Annex Six. The example suggests that
employment agencies could lose between £35m and £70m in ‘temp-to-perm’ fee
revenue, or between about 0.1% and 0.3% of indusiry turnover.

However, severd caveets should be borne in mind. Thereislittle convincing evidence
to suggest that *temp-to-perm’ fees are a sgnificant part of employment agencies
revenue. In the BMG survey, more than afifth of operators supplying temps did not
charge user enterprises transfer fees in the event of workers being taken on
permanently. It would aso gppear many employers are unwilling to pay such fees and
are presently deterred from taking on temps permanently because of the high leve of
the fees. Many employers negotiate terms which provide that aworker can be
transferred without further charge once they have hired the worker for a reasonable
length of time.

Also, by the Recruitment Employment Confederation’s (REC) **own estimates, one
fifth of temps per year are recruited into permanent positions. This means that the
mgority of temps (80%) do not go ‘temp-to-perm’. Therefore, for most workers, an
employment agency’ s costs, including those relating to recruitment and screening,
must dready be included in the hourly charge out rate. No extra serviceis provided
when atemp is‘permed’ . The ‘temp-to-perm’ fee therefore represents a cash windfal
for the employment agency and is entirely contingent on the action of user enterprises.
Inthis sensg, it is not a guaranteed revenue stream.

The aboveis provided as an illudrative example only, since there is no guarantee of
how the market will react to the proposd. In addition, it is not entirely clear that the
Directive amsto prohibit ‘temp-to-perm’ fees. It may be that they will only be

43 *Member States shall take any action required to ensure that any clauses banning or having the effect of preventing the
conclusion of acontract of employment or an employment rel ationship between the user undertaking and the temporary agency
worker after his posting are null and void or may be declared null and void'.

4 REC (2000) Annual Recruitment Industry Survey 1999/2000.
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alowed under more limited circumstances than a present, and therefore the potentia
logt of income to agencies could be alot less.

(iv) Increased Turnover of Workers

Reducing the scope of measures which prevent agency workers being taken on
permanently will mean that more agency workers may have the opportunity to move,
thusincreasing the turnover of temps, which could raise costs for employment
agencies. The increase in turnover and the cost of recruiting replacements will vary
between sectors, and agencies might be able to pass on some of this cost to user
enterprises.

However, as pointed out in the section on benefits to agencies above, it may be easer
for employment agencies to recruit if temporary agency work becomes amore
attractive option. This could increase agencies revenue by filling additional vacancies
in user enterprises.

Also, employment agencies will be able to take steps to mitigate the potential for
increased Staff turnover by establishing a more stable workforce, for instance:

a) by employing their workforce (or part of it) on contracts that require
workers to give notice of quitting in return for a commitment by the
employment agency to provide paid work to the worker or pay them
when none is avallable — like any other employer, or

b) by providing competitive terms and conditions, which attract and retain
workers.

Alternatively employment agencies might seek to get user enterprises to be more
gpecific about hiring lengths from the outset and price accordingly.

User enterprises

() Higher fees charged by agencies

User enterprises may face certain costs®, especidly to the extent that agencies may
pass cost increases on to them through higher fees. Carrying through our assumption
that agencies may be able to pass between 60-80% of ther higher costs onto user
enterprises as higher fees (depending on the economic climate of the time), this means
that user enterprises will face total higher fees of between £239m and £387m®*°,
athough savings from the prohibition or limitation of ‘temp-to-perm’ fees may offset
these increased fees to an extent.

“5 Note that higher costs may cause user enterprises to decrease their demand for agency workers.
“® Feeincrease from agency wage costs: £164m* 1.3*0.6= £127.92m; £226m* 1.3*0.8=£235.04m.
Feeincrease from agency training costs: £21m* 0.5* 0.6= £6.3m; £29m*0.5*0.8=£11.6m

Feeincrease from prohibition of ‘temp-to-perm’ fees: £175m* 0.6=£105m; £175m* 0.8=£140m.

Total cost from feeincrease; 127.92+6.3+105=£239.22m; 235.04+11.6+140=£386.64m
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(i) Costs of training

The financid benefit of training to agency workers has aready been estimated above

to be between £21m and £29m; this aso represents the combined cost to agencies and
user enterprises. We assume that the extraday of training p.a. is made up of haf aday
with the employment agency and half a day with the user enterprise. Therefore, the
cost of training to the user enterpriseis between £11m and £15m*’. However, note
that the user enterprise may smply include agency workersin thelr exigting training
programmes for permanent staff, making the cost subgtantialy lower.

(i)  Accessto social services

Providing access to the socid services of the user enterpriseis an important factor in
fully integrating temporary eff into the enterprise. The Commisson arguesthat in
most casesthisis going to cause little or no extra cost. We agree with this because
most socid facilities (such as canteens, wdfare support) are likely to involve acertain
amount of fixed s&t-up costs. But the margind costs in making these facilities

available to more workers will tend to be negligible. Note also that the proposed
Directive says that if a comparable worker only receives certain benefits after
gpending a certain length of time with the user enterprise, then the same qudifying
periods would apply to the agency worker, which would cut costs for user enterprises.

(iv)  Other costs

The provison to inform workers' representatives on the use of agency work by the
user enterprise will involve little or no extra costs. Smilarly, the provison that
temporary agency workers should count for the purposes of cdculating the threshol
above which workers' representative bodies should be formed at the temporary
agency, and, at a Member State’ s discretion, at the user enterprise, should involve
little or no extra cogts.

d48

Looking at increased paid holidays for agency workers, most enterprises are dready
accustomed to the Working Time Directive. Mogt of them have given their employees
extended periods of annua leave compared to the Working Time Directive. We can
therefore assume that there are no sgnificant additiona costs in covering for the
additiona five days absence of atemporary agency worker.

47 £21m*0.5=£10.5m; £29m* 0.5=£14.5m.

“8 | an enterprise has more than 20 employees, then it can be considered under the scope for statutory union recognition
(Statutory Recognition Procedure in Schedule Al of the Trade Union and Labour Relations (Consolidation) Act 1992).

Given that the procedure on the consideration of statutory recognition only involves about 170 casesin total at any time the
additional number of cases that may occur as a result of this provision (which would require e.g. an enterprise to have 18
employees plus 3 agency workers) and the corresponding process costs, would be minimal.
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Non-Agency Workers

0] Increased job insecurity for permanent staff

If the Directive makes temporary agency work more attractive to user enterprises and
therefore they take on more agency staff, we might see a heightened sense of job
insecurity among permanent staff. WERS98* found that among permanent
employees in workplaces which used temporary agency workers, 56% felt that their
job was secure. This compared with two-thirds (66%) of permanent employeesin
workplaces where no temps were used.

(i) Crowding out of job opportunities
The potentid prohibition or limitation of ‘temp-to-perm’ fees and other measures that
limit the movement of agency workers into permanent employment will incresse the

pool of potentia permanent staff for the user enterprise, and therefore could have a
‘crowding-out’ effect on other potentia job applicants.

Charity and voluntary sector

The impact on this sector is likely to be minima since agency temps are rarely used
by these organisations. The Labour Force Survey for Spring 2001 shows that of
61,000 temporary workers in this sector, a negligible amount were employed through
agencies.

11.  Impact on Small Businesses
() Employment agencies

The private employment agency indudtry in the UK is made up predominantly of
amadl firms, which isin contrast to most of Europe, where afew large firms dominate.
For example, in the UK, the market share of the five largest agencieswas 16% in
1998, compared to figures of 68% for Spain and 80% for France™®. Therearelarge
firmsin the UK but they are less dominant than in many other sectors. The ONS
estimates annual turnover to be about £23.5hillion in 2001.

It is possible that the Directive may affect smdler agenciesto arelatively greater
extent than larger agencies, particularly with regard to the prohibition or limitation of
‘temp-to-perm’ feesin the proposed Directive (smdler agencies rely more heavily
than larger agencies on temp-to- perm fees to protect their investment into highly
skilled workers). However, small agencies only make up about 1.5% of small
businessesin the UK, therefore the effect onthe smal business sector as awhole will
not be large>”.

4% Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.168.

%0 source: European Foundation, 2002

®1 There are 1,135,809 small businesses (less than 50 employees) in the UK (Source: Sall Business Service, 2000). Weedtimeate
that there are about 17,000 employment agencies in the UK (Source: REC); (17,000/1,135,809)* 100=1.5%.
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(i) User enterprises

The users of the recruitment services are disproportionately larger employers, asisthe
genera pattern across Europe. WERS 1998 found that use declined with
establishment size®>. WERS98 aso found that only 9% of small business workplaces
who have afull-time working owner use temporary agency employees™. Itislarge
firmsthat have their recruitment fied limited by practices such as ‘temp-to-perm’

fees they are more likdly to have used temps, to have used alarge number of temps,
and more likely to recruit large numbers. However, where smadl firms have used
temps the fees are likely to have been more prohibitive and they may have had less
leverage in negotiating with their suppliers.

Increased ability to offer jobs to agency workers may make smaler organisations
more willing to use agencies so that they are better able to meet short term needs. It is
possible, though, that small user enterprises would face a heavier burden than larger
user enterprises in terms of the cost of additiona agency workers. It may aso bethe
case that smdler firms could face higher training costs per worker, dueto alack of
interna training resources and therefore a need to contract out training.

In generd, for amal and medium-sized enterprises, temporary agency work represents
an ided means of adjusting their labour force to market conditions. A number of
benefits dready mentioned, such as the availability of workers with awide range of
experience, may be particularly relevant for small and medium sized user enterprises,
induding gart-up firms, enabling them even better in the future to meet their needs

for flexibility through employing agency workers

Largefirms are likely to be affected to arelatively grester extent by any cost

increases. In addition, where smdler user enterprises do use agency workers, they are
lesslikely than larger enterprises to have comparators for these agency workers and
therefore are less likely to be affected by the Directive. The Directive will not have a
disproportionate impact on small user enterprises.

12. Competition Assessment

We have considered the issue of competition for employment agencies, the labour
market and for consumers. There are numerous firmsin the employment agency
market, and low barriersto entry. The proposed Directive is not likely to raise barriers
to entry since agencies will not face additiona set-up costs. Comptition in the labour
market should remain. Consumers will not be adversdly affected. Therefore, adetailed
competition assessment is not considered to be necessary.

52 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.37.

>3 Cully, Woodland, O'Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
p.255. ‘Small business' defined as having between 10 and 99 employees.
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13. Summary of Policy Costs and Benefits

The table bdow summarises the quantifiable policy costs and benefits. ThisRIA has
aso explored the less quantifiable costs and benefits.

Table: Policy Cost and Benefits

Group Benefits Costs

Agency workers Wage £164m-
£226m

Training £21m:
£29m

User enterprises Increased Traning £11m
productivity of £15m

agency workers
£98m-£272m

Savings on temp- Higher fees
to-perm fees £35m- | charged by

£70r* agencies £239m-
£387m°°

Improved vacancy

filling £28m

Agencies Improved vacancy Wage £43m-£118m

filling £21m-£45m
Reduced revenue
on temp-to-perm
fees £36m-£70m
Training £2m£6m

Taxpayer/Nationd £21m-£45m
I nsurance fund

In addition, this RIA has analysed the possible [abour supply and demand effects of
the proposed Directive. Improved employment conditions for agency workers may
lead to more people entering the labour market via this channd, thereby increasing the
supply of agency temps. It is possible that faced with the prospect of having to pay
agency workers a higher wage rate than previoudy and/or the agency a higher search
and select fee, user enterprises could decrease their demand for agency workers. But
some user enterprises make an active choice to use temporary agency workers to
maintain workplace flexibility, which may dampen the decrease in demand. These
demand and supply side effects may have flexibility implications. However, we
cannot quantify these effects and therefore cannot predict the overall effect on the
labour market for agency workers.

%4 This could be offset by the higher search fees agencies charge as a result of temp-to-perm fee limitation/prohibition.
%5 This includes £105m-£140m of higher search fees due to loss of temp-to-perm fee revenue by agencies.
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14. Enfor cement Costs

Aswith any anti-discrimination legidation thisis likely to give rise to applications to
Employment Tribunds. This means that there will be some additiond costs for the
Employment Tribuna Service (ETS) and ACAS.

We use the number of gpplications resulting from the part-time workers regulation as
abenchmark. There have on average been 280 cases per month since the introduction
of the part-time workers regulation in July 2000. The number pesked in January this
year. There are only about 700,000 temporary agency workers in the economy. We
therefore estimate that about 400 additiona ET gpplications will be made per year
under the Directive®. These additional claimswould cost employers about £800,000
and the ETS about £200,000°’

The proposed Directive is unlikely to have alarge impact on either ETS or ACAS.
The legidation isdso likely to creste demand for advice leading to extracdlsto the
ACAS hdpline.

15. Administrative Costs
0] To user enterprises

Informing agency workers about vacanciesin the user enterprise may involve some
adminidrative cogts in ensuring that agency workers are systematically and regularly
informed about vacancies e.g. displaying information on notice boards and/or
notification viaemail. There may be some complication where different entry

standards are applied to agency and permanent recruits (where agency workers would
have to compete with externa candidates), but overal, extending vacancy information
to agency workers should incur negligible additiond costs for the user enterprise.
There may be smdl adminidrative cogtsinvolved in revealing comparator pay to
agencies.

(i)  Toagencies

The need to determine the rdevant wage levels for comparable workersin user
enterprises could impose an adminigirative burden on agencies. In many cases
however, thisinformation will be reedily avalable, ether through relevant collective
agreements at the user enterprise which could serve as areference point, or through
information from the user enterprise itsdlf, which may have been gathered anyway in
the process of arranging particular assgnments. Such arrangements are more likdly to
be in place aready at larger agencies.

%6 277 applications per month on the part-time workers regulation. Thisis 3,324 per year. There are 6 million part-timess

compared to 700,000 agency workers. The proportionate number of agency worker tribunal applicationsis therefore about 400
er year.

& 400 applications * £2,000 (average costs per ET application to ET)) = £800,000 per year. Source: SETA 98.

Costs to ETS are £540 per case. Total costs are therefore 400 * £ 540 = £ 216,000 per year. Source ETSManagement Info.
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Agencieswill dso have aduty to ensure that user enterprises are following the equa
trestment proposd e.g. alowing them access to socid sarvices, training. Again, itis
likely that some larger agencies may aready have an informa monitoring mechanism
including, for example, feedback from their agency workers.

In addition, there may be some small adminidirative cogtsinvolved in dtering the
employment conditions that are written down in agency workers contracts.

For illustrative purposes, we assume that these administrative changes require, on
average, the attention of amember for Saff a each agency establishment for oneto
two working days>. Using the National Earnings Survey (2001), the average gross
hourly wage of anumerical clerk was £8.79. Thetotd cost of the employee stimeis
therefore between £80 and £160°° and the total one-off cost to the private recruitment
industry is estimated to be between £1.4m and £3.2m®.

16. Results of Consultation

No forma consultation has been held. Officids have hdld initid discussons with
groups representing agencies, users of agency workers and workers, including the
Trades Union Congress, Confederation of British Industry, Loca Government
Employers Organisation, British Chamber of Commerce and Engineering
Employers Federation. The Unions welcome the Commission proposd, but the
organisations representing user enterprises and employment agencies have serious
concerns about it.

17. Enfor cement, Sanctions, Monitoring and Evaluation
Enforcement and Sanctions

The proposed Directive on agency work will dlow individuals to seek aremedy for
any infringement of ther rights through an Employment Tribuna provided they have
used the appropriate grievance or disciplinary procedure first®:.

Monitoring

The DTI and ONS are taking steps to improve data on the private recruitment industry
s0 will be able to monitor the effect on numbers and turnover. The BMG survey helps
edtablish a basdine againgt which change can be monitored. The DTI will consgder

the case for arepeat of this survey. The Government made a manifesto commitment

to review any legidation three years after itsimplementation. There will only bea

need for legidation if the proposed Directive is agreed.

%8 This estimate is intended to balance out the longer amount of timeit islikely to take staff at smaller agencies that do not have
appropriate arrangements in place aready, and are not able to take advantage of the economies of scale that larger agencies are
able to (e.g. central monitoring system across several establishments of one firm- this sharesfixed costs across more than one

establishment).

%9 7 hours at £8.79 per hour, and including 30% non wage labour costs: £8.79* 7* 1.3* 1(day)=£79.99; £8.79* 7+ 1.3* 2 (days)=

£159.98

€0 There are between 17,000 and 20,000 private recruitment agency establishments in the UK (DT estimete, 2002). Therefore,

total cost to the industry is between £80* 17,000= £1,360,000 and £160* 20,000=£3,200,000.

&1 Compulsory disciplinary and grievance procedures within user enterprises have been introduced in the 2001 Employment Bill.
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REGULATORY QUALITY DECLARATION

| have read the Regulatory Impact Assessment and | am satisfied that the balance
between costs and benefits is the right one in the circumstances.

Signed by the Responsible Minigter: Alan Johnson
Date: 29 April 2002
Contact:

Alex Steward

Employment Relations Director ate 4a
Department of Trade & Industry
Room UG96

1Victoria Street

London SW1H OET

Direct Line:020 7215 3945
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ANNEX ONE: SOURCESOF DATA ON TEMPORARY AGENCY
WORKERS

With regard to the number of temporary agency workers, the leading industry
organisation, the Recruitment Employment Confederation (REC), produces figures
that are often cited, but these are not considered very reliable as they are extrapolated
from a survey with avery low response rate (about 7%). Their figure of 1,130,000
temps working in a given week (in November 1999) amost cartainly exaggerates the
size of this sector of the indusiry®?.

On the other hand, figures from the main officid source of labour market gatistics,

the Labour Force Survey (LFS), dmogt certainly underestimates the number of people
supplied by employment agencies. It has a measure of temporary agency employees

of about 290,000 in Spring 2001 in the UK. Some of the shortfall may be explained
by the use of different definitions — with some workers who are supplied by
employment agencies being classed in the LFS as “fixed term” workers or “sdf
employed’. The LFS may dso miss those temps supplied by agencies but paid by user
enterprises and aso those individua's who self-assess themsalves as employees of a
user enterprise when in fact they are employees of the agency (e.g. anurse from an
agency may mistakenly believe she is employed by the NHS).

Note that the LFS classfies dl those in temporary employment as ‘employees
dthough it is recognised that many who are in temporary employment are viewed by
agencies as ‘workers (and therefore are not covered by al employment rights
legidation). Note dso that the LFS definition of ‘employee’ is not necessarily the
same asthe legd definition.

In order to get more reliable figures, the DT1 commissioned a survey, carried out by
Bostock Marketing Group (BMG) during 1999. Estimates based on the BMG survey
suggest that the number of people working in temporary jobs through agencies and
employment agencies was about 557,000 in 1999. Given that the agency sector is
expanding rapidly, thisfigure was likely to be close to 700,000 in 2001, and thisisthe
figure we have used in our caculations throughout this RIA.

We have cdculated this figure as follows. In Spring 2001, there were 40,000 more
agency temps (LFS measure) than in Spring 1999. Thisis an increase of 16%.
Inflating the BMG figure of 560,000 (to the nearest 10,000) by the same rate gives
650,000. A sensible assumption isthat growth is still accderating in the agency
sector, therefore thisfigure islikely to be closer to 700,000.

The LFS dassfies dl those in temporary employment as ‘employees dthoughiit is
recognised that many who are in temporary employment are viewed by agencies as
‘workers (and therefore are not covered by al employment rights legidation)

2 REC (2000) Annual Recruitment Industry Survey 1999/2000
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ANNEX TWO- TEMPORARY AGENCY WORKERSBY SECTOR,
OCCUPATION, GENDER AND ETHNICITY

Work by Sector
Agency Employess  All Employees

Red edtate, renting and business activities 26.10% 10.60%
Manufacturing 17.50% 17.80%
Trangport, storage and communication 12.40% 7.20%
Hedth & socid work 12.00% 11.60%
Wholesdle, retail & motor trade 7.60% 15.10%
Financid intermediation 6.40% 4.70%
Public adminigtration & defence 5.10% 7.50%
Education 4.30% 8.70%
Congtruction * 5.00%
Other community, socid & persond * 4.70%
Hotels & restaurants * 4.30%
Agriculture, hunting & forestry * *
Mining, quarrying * *

* *

Electricity, gas & water supply

Private househol ds with employed persons * *
Workplace outsde UK * *
Work by Occupation
Agency Employees  All Employees

Adminigrétive, secretaria 34.60% 14.60%
Elementary 18.70% 13.10%
Process, plant & machine operatives 13.40% 8.70%
Associate professond and technica 8.60% 13.20%
Professiond 7.40% 11.70%
Personal service 7.00% 7.40%
Sdes and customer service 5.40% 8.50%
SKilled trades 3.90% 9.60%

Managers and senior officids 13.20%

Work by Gender

Agency Employess  All Employees
Mde 51.20% 52.70%
Femde 48.80% 47.30%

* denotes categories containing less than 10,000 individuals
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Work by Ethnic Group
Agency Employees  All Employees

White 84.6% 94.70%
Non-white® 15.4% 5.3%

Source: Labour Force Survey, Soring 2001

83 “Non-white’ includes the categories of Mixed, Asian or Asian British, Black or Black British, Chinese, and Other Ethnic
Group. These categories have been added together because the numbers in most of the individual categories are not suitably
reliable for publication due to small sample size.
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ANNEX THREE: HIGH EARNING AGENCY WORKERS

There is anecdotal evidence of examples where agency workers aready earn more
than their comparator. In particular, cases of nurse and teacher shortages leading
to agency workers recalving very large wages are highly publicised by the media
Although these cases represent only areatively small percentage of temporary
agency workers (compared to those who are paid |ess than their comparator), they
could potentidly be affected by some of the provisons of the Directive and
therefore should be borne in mind.

We often find higher-paid agency workers in the health and education sectors. For
example, the 2001 REC survey estimates that on any given day there are 19,700
supply teachersin England and Wales; and about 10% of the nursaing population

are agency nurses. For some occupations, workers are paid a premium because the
kills they offer are scarce, such astop level management, and nursing. Indeed,
Annex five indicates that the LFS estimates of average gross weekly pay for
agency employeesis higher than that for permanent employeesin both persona
sarvice and skilled trade occupations.
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ANNEX FOUR: THE NUMBER OF AGENCY WORKERSWHO COULD
BENEFIT FROM THE DIRECTIVE

According to Article 5 of the Directive, in generd, atemporary agency worker
will benefit from the proposed changes if a comparable worker exists™. If no
comparable worker exists, then the collective agreement applicable to the user-
enterprise isreferred to. If this does not exis, then the collective agreement a the
employment agency isreferred to. If no collective agreement is gpplicable, the
basic employment conditions of temporary agency workers will be determined by
nationa legidation and practicesi.e. the status quo.

Therefore, the beneficiaries will be comprised of:

) those agency workers with a comparator
(i)  those agency workerswith no comparator but who work at a user
enterprise with an gpplicable collective agreement at an appropriate pay

range®.

Note that Article 3.2 says that a*“comparable worker means aworker in the user
enterprise occupying an identical or smilar post to that occupied by the worker
posted by the temporary agency, account being taken of seniority, qudifications
and ills”

(@ii)  from thispool of workers, an estimate for the number of agency workers
who are on postings of less than six weeks duration should be subtracted.

Numbersinvolved

() The best estimate we have for agency workers with acomparator isfrom a
survey commissioned by the DTI in 1998 and carried out by BMRB,
which investigated differencesin the terms and conditions of employees
with fixed term contracts and comparable workers®®. The survey found that
gpproximately 50%-63% of employees working for afixed period of time
are doing the same job as a permanent member of staff.

Note that a further consultation on the agency work sector isinitsinitia
planning stages, and may give a better estimate as to the number of agency
workers with a comparator. At present, we assume that less agency
employees than fixed term employees are likely to have comparators, since
many agency employees lack the experience (from moving jobs
frequently) that a fixed term employee may have. We estimate that
between 25%- 35% of agency employees have comparators.

% Note that this comparable worker can either be on an open-ended or a fixed-term contract.

% We assume that the other exceptions to coverage by the Directive, namely collective agreements at the employment agency,
agency workers aready covered by a collective agreement at the user enterprise, and permanent contracts where the worker is
paid between postings, apply to a negligible amount of agency workers, as discussed in the main document. For the sake of
simplicity, we assume that those collective agreements that contain an appropriate pay range for the agency worker will increase

the agency worker’s wage by the same amount as if they had a comparator.
% ‘The Same But Different: A Survey of Employers’; DTI, forthcoming.
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(i)  According to WERS98, collective bargaining at the user enterprise
covered 41% of employeesin 1998°". However, agency workers are likely
to be used disproportionately in the service sector, where coverage is
lower. For example, the coverage of collective bargaining in private sector
services was 22% in 1998%. Thus we might estimate that between 25-35%
of agency workerswork at user enterprises that have collective
agreements.

However, usng our figure from (i), we assume that 25-35% of these
agency workers have a comparator; therefore between 19-23% of agency
workers who work at a user enterprise with a collective agreement do not
have a comparator. Bearing in mind that the collective agreement may not
cover the type of work that the agency worker does (we estimate half of
the agreement do), this means that between 10-12% of agency workers
work at a user enterprise with an appropriate collective agreement and no
comparator.

(i)  Thereis conflicting evidence on the length of agency worker posting. A
report caled ‘ Temporary Employment in Great Britain® (1999, IPSOS-
RSL Sociad Research Ltd., commissioned by DfEE)®® daims that 47% of
postings were under three monthsin duration. However, an REC Survey
of Autumn 2001 (based on a sample of 132 agencies) suggests that 58% of
posting were under 3 months in duration.

Neverthel ess, the evidence does suggest thet at least alarge minority of
postings are under three months in duration. Using this information, we
estimate that between 10-15% of agency workers at any particular time are
on pogtings of lessthan six weeksin duration. This gives atotal range of
between about 30% and 42% of agency workers who could potentialy
benefit from the proposed Directive™.

Applying thisrange to our estimate of 700,000 agency workersin the economy, this
means that between 210,000 and 290,000 agency workers stand to benefit from the
Directive™.

7 Cully, Woodland, O’ Reilly & Dix (1999), Britain at Work: as depicted by the 1998 Workplace Employee Relations Survey,
.242.

b as above.

89 Question asked for the first quarter of 1998: “How long did you work in your last main temporary job?"; 53% of temporary

a})gency workers said “over three months”.

0 25%-35% of agency employees have a comparator + 10%-12% of agency workers do not have acomparator but work at auser

enterprise that has an appropriate collective agreement = 35%-47%. Of these, 10%-15% areon podingsof lessthan 9x weeksin

duration (i.e. between 4.7% and 5.25% of all agency workers). Therefore, we deduct between 4.7% and 5.25% from our 35%-

47% range, giving an overall estimate that between 30% and 42% of all agency workers could potentially benefit from the

Directive.

71700,000* 0.3= 210,000; 700,000* 0.42=294,000.
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ANNEX FIVE: THE WAGE BENEFIT TO AGENCY WORKERS

The LFS can give us information about employment and pay distribution by
occupation, both for agency employees and permanent employees, as shown in the
graph below.

700

T 600

T 500

Agency Employees

T 400 == Permanent Employees
Agency Gross Weekly
Pay

T 300 Permanent Gross Weekly
Pay

TN

Administrative  Elementary ~ Process, Plant Associate Professional  Personal Service  Salesand Skilled Trades  Managers and
and Secretarial  Occupations  and Machine Professional and occupations ~ Occupations Customer Occupations  Senior Officias

Operatives Technical Service
Occupations

Occupation

Source: Labour Force Survey, Spring 2001

As can be seen in the graph above, the pay differentia between a permanent
employee and an agency employeeis greatest for professond, associate professond,
meachine operdtive occupations, where differences in employment distribution

between permanent and agency occupations are quite smal. On the other hand, the
largest differencesin digtribution are for adminidtrative & secretarid and managers &
senior officids, where the pay differentials are not so large,

This graph suggests that it isimportant to take into account both the employment and
pay digtributions by occupation when cdculating the average disparity between
agency and permanent employee gross weekly pay. In order to do this, we have
caculated aweighted average pay figure for both atypica agency and atypicd
permanent employee. The figures used in this caculation are shown in the table
below.
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Table: Average pay of agency employees and permanent employees by occupation

Occupation

Administrative and Secretarial
Elementary Occupations

Process, Plant and Machine Operatives
Associate Professional and Technical
Professional occupations

Personal Service Occupations

Sales and Customer Service Occupations
Skilled Trades Occupations

Managers and Senior Officials

Occupation

Administrative and Secretarial

Managers and Senior Officials

Associate Professional and Technical
Elementary Occupations

Professional occupations

Skilled Trades Occupations

Process, Plant and Machine Operatives
Sales and Customer Service Occupations

Personal Service Occupations

% Agency Employees
34.6

18.7

13.4

8.6

7.4

7

54

3.9

1

% Permanent Employees
145

13.7

134

12.8

111

10

8.8

8.6

7.1

Source: Labour Force Survey, Spring 2001

Gross Weekly Pay (£) in Main Job
210
167
209
319
396
206
149
377
520

Gross Weekly Pay (£) in Main Job
248
600
414
171
540
330
299
159
182

Weighted Pay (£)
72.7

31.2

28.0

27.4

29.3

14.4

8.0

14.7

5.2

Sum of weighted pay (£)
231

Weighted Pay (£)
36.0
82.2
55.5
21.9
59.9
33.0
26.3
13.7
129

Sum of weighted pay (£)
341

Thus we estimate that the weighted average gross pay for an agency employee is £230
per week, compared to £340 per week for a permanent employee. Thisis equivalent to
apay gap of £110; in other words, agency employee pay is approximately 68% of
permanent employee pay.

However, thiswage gap is made up of severd components:

We assume that the agency charges the user enterprise aweekly fee of

approximately athird of agency pay i.e. £70.
Some of the average remaining gap of £40 can be attributed to the lack of
experience an agency worker has compared to their comparator, as agency
workers tend to move jobs more frequently than permanent workers and
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receive less training to improve their skills. We assume this explains a further
£25 of the gap
This leaves an average of £15 per week wage discrimination.

Using the estimated number of beneficiaries of the non-discrimination proposal, as
calculated in Annex Five, of between 210,000 and 290,00072, thisis equivaent to an
annua wage benefit to agency workers of £164m and £226m’. Therefore, an
individua agency worker would benefit by an average of £780 per year’.

"2 Note that the number of agency workers who receive a pay increase as aresult of the Directive will be less than our
beneficiaries estimate of 210,000-290,000, as some agency workers may already be earning more than their comparator.
However, given that the average pay figure also considers those who are paid more than permanent employees, they have been
included to calculate the total financial benefit.

73 210,000* 15* 52= £163,800,000; 290,000* 15* 52= £226,200,000.

4 £163,800,000/210,000= £780; £226,200,000/290,000=£780.
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ANNEX SIX- POTENTIAL PROHIBITION OF TEMP-TO-PERM FEES-
IMPACT ON EMPLOYMENT AGENCY INCOME

According to the REC", 20% of temps are ‘permed’ each year. If we apply thisratio
to the BMG/DTI updated estimate of the number of agency workers, this means that
140,000 (20% of 700,000) workers adopt the temp-to-perm route each year.

We know from the BMG survey that only 69% of agencies charge temp-to- perm fees.
If we assume, for smplicity, that each agency handles asimilar number of temp-to-
perm moves, this suggests that 96,600 (140,000 * 0.69) workers transferred incur
temp to perm fees of some sort’®.

The BMG survey demondtrated that 58% of charging agencies charge commission on
temp-to-perm moves a an average rate of 15% of workers pay. However, given that
the labour market has become tighter since the survey was conducted, suggesting
labour demand is greater than labour supply, the feeislikely to be a higher proportion
of worker’s pay now; we estimate 20%. This suggests an average commission based
fee of £2,400".

The remainder of charging agencies(42%) charge a mixture of flat fees and
commission, & an average rate of £860. We estimate this figure was likely to be
closer to £950 in 2001°°. If we weight these figures to arrive a an estimate of the
average temp to perm fee, we get £1,800 ’°. If we assume the worst case scenarioi.e.
where there are no ‘free’ or discounted transfers, we estimate that employment
agencies could lose £175m in ‘temp-to-perm’ fees p.a. However, we also assume that
agencies are able to recover between 60% and 80% of this lost revenue by charging
user enterprises higher search and select fees, therefore we estimate that agencies
could lose between £35m and £70m in ‘temp-to-perm’ fee revenue, or between about
0.1% and 0.3% of industry turnover®®. Consequently, user enterprises save this
amount in temp-to-perm fees. But this must be set againgt the additional search and
select fggs they would face from the agencies, which could be between £105m and
£140m"",

S REC (2000) Annual Recruitment Industry Survey 1999/2000.

"8 1t is not known, of those operators who state they charge fees, how many will charge fees indl drcumstances Aswehave
noted earlier, in many cases the user enterprise will negotiate with their supplier either to allow the worker to be transferred at a
discounted fee or without further charge when they have hired the worker for a reasonable length of time. Where the user
enterprise also provides the temporary staff hire supplier with ‘regular business' discounts may be negotiated. Thereis no clear
evidence from the industry of the number of charged versus number of free transfers.

"7 Mean agency worker gross weekly pay in main job is £233 (LFS Spring 2001). 52* 233*0.20 = £2400

8 Assuming a 10% increase in the fee.

79 (2,400*0.58)+(950* 0.42) = £1,800 (to the nearest £100)

8 96600* 1,800 = £175m (to the nearest £5m); 175*0.4= £70m; 175*0.2=£35m

Percentage of industry turnover calculated using 2001 ONS turnover figure of £23.5 billion.

81 Overall, £175 of temp-to-perm fees could be lost. £35-£70 of thisis lost by the agencies; this also represent asaving to user
enterprises; the remaining £105-£140 is passed on to user enterprises in the form of higher fees.
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