Directive 1999/44/EC on certain aspects of the sale of consumer goods and associated guarantees: summary of responses to the consultation of 2002

The Department issued a consultation paper on 26 February 2002.  A copy of this is available on the DTI website at  http://www2.dti.gov.uk/cacp/ca/consulta.htm#2nd.  Consultation took the form of a series of questions based around draft Regulations.  

We received around 60 responses from consumer bodies, businesses, trade associations, regulatory authorities, professional institutions and academics.  We would like to express our gratitude to all those who contributed.  Copies of the replies, apart from one where confidentiality was requested, are available for viewing in the DTI Library at 1 Victoria Street, London, SW1H OET (call the Open Government Unit on 020 7215 6226).  

There was general support for the overall thrust of the draft Regulations although disagreements arose on some specifics and there were many constructive comments on how particular areas could be rephrased.  Where there was disagreement, this was sometimes down to a misunderstanding of the current legal position regarding sale of goods legislation.  The views expressed during the consultation have been taken on board in the course of the revision of the final draft Regulations.  Unfortunately, no relevant information on possible cost impacts was supplied to update the previous Regulatory Impact Assessment figures.

The area that attracted most debate was the proposal to align, at six years, the liability and limitation periods for the remedies of the Directive.  This would maintain the current six years regime for redress that covers all existing sales.  This was proposed with the objective of simplifying the redress system for both business and consumers as simplification should lead to lower costs.  Consumer organisations, and several large traders and trade associations, favoured this proposal.  However, representations were made by various other business respondents in support of dual systems of six and two years liability for the old and new redress regimes respectively (with a six years limitation period for both).  However, no new cost estimates were provided to support the suggestions of substantial cost increases or to contradict the Department's neutral/less cost estimate of the proposed new system included in the consultation document.

Generally, there was widespread support for consistency although there were also opposing views on the effect this had in individual areas such as the definition of "consumer" and the inclusion of "normally used" in the general conformity criteria.  

There were some strong views expressed that the six months reversed burden should not be attached to the existing Sale of Goods Act remedies of initial rejection and damages.  It was feared that the former would allow consumers to treat goods almost like library loan items to be used and then returned for a refund.  Of course, this presupposed that consumers would be adept enough to implant faults in the goods that stood up to any business attempts to prove they were not inherent Point of Sale (POS) faults.  The textile retail sector was concerned that this latter point could be a problem for them.   

There were also strong counter views that for simplicity the reversed burden should apply to all remedies (both existing and the Directive's).  In addition, fears were raised that without the assistance of the reversed burden most consumers would by pass their initial right to reject and be persuaded to request the repair/replace route.  The point was made that many courts would expect the retailer to give a good account of why a product had failed within six months so an extension of the reversed burden might not affect many cases in practice.

There was widespread agreement that timely and explicit guidance was desirable and there were, pleasingly, many offers to help with both its production and distribution.  The action of the DTI in getting out early drafts to key stakeholders during the three months consultation period was kindly valued.  

It was very worrying to note the great ignorance amongst the business and consumer communities as to the current legal obligations/statutory rights which differ little from the Directive's clauses.  Of course, now and in the future the legislation will only cover faults which were inherently present at the time of sale and where the goods should reasonably have lasted until the fault was discovered.  Where these criteria are met, it is now the case that in England and Wales traders must offer customers compensation (usually the cost of a repair or a, similar age, replacement) for a full six years.  Comments such as the following, therefore, raised grave concerns when received as part of the consultation:  

"If a six years period is adopted it may result in unjustified claims". (a major retail chain) 

"the scenario where equipment ceases to operate in year 4 and a remedy is sought because it is within the 6 year period is potentially chaotic". (a trade association)

"reference is made to the limitation period as being six years.  We have been unable to establish the basis of this and are unaware that current legislation provides for such a long period to bring a claim against a seller".  (a major sector's trade association)

"when I pointed out that I had a right to a refund under the SoGA the leading retailer of electrical goods staff member stated that she was unaware of the Act and re-asserted the store's policy not to provide refunds". (a leading legal academic)  

"perfectly fair that consumers be entitled to a replacement within two years but not within 6 years".  (another leading sector's trade association)

"result in consumers having to pay for repairs which, if the two years liability had been introduced, would have been the responsibility of the seller". (another leading trade association)

"There is no six years liability period under current law" and "we are not aware of any legislation that imposes a six years liability period" (a leading media company)

"Any lack of conformity should appear within two years and it should not be open to a buyer to argue that any problem which subsequently arises was due to original point of sale non-conformity" and "introducing a six years liability period would encourage unmeritous claims and substantial evidential problems". (another leading trade association) 

"after two years it would become very expensive and unreasonable to consider a partial refund on a product" (a trade association) 

"argument that the Sale of Goods Act already provides similar protection over a six years period cannot be followed".  (a leading retailer in their sector)

Echoing our concerns about these comments, a submission from an enforcement authority said "the right to damages now and the cost of providing the new remedies under a unified six years regime would be similar.  If there are additional costs it would be interesting to know to what extent these arise from failure to meet obligations under the current six years regime".

The revision of the draft Regulations is now well underway.  Once these have been given DTI Ministerial clearance they will be forwarded to Parliament after which they should become law in three months.  However, if the revisions are significant, they will first have to be cleared with Parliamentary Counsel and Other Government Departments.  The draft Regulations will be put on the website when they are sent to Parliament along with guidance.
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