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Introduction

1.  This is an initial assessment of the costs and benefits of the European Commission’s proposed recast Directive on equal treatment of men and women in matters of employment and occupation and the Commission’s Extended Impact Assessment.  A full RIA will be submitted when an in-depth analysis of the full legal and policy implications of the proposal has been completed.   

2.  This proposed recast Directive is detailed and technical, covering a complex area of law.  The proposals will have to be considered very carefully and in depth in order to assess the full legal and policy implications of the proposed Directive, as well as the regulatory impact on business.  
Purpose and intended effect of measure

The objective

3.  The draft Directive is intended to simplify, modernise and improve Community law in the area of equal treatment between men and women by amalgamating and amending selected Directives into a new and single recast Directive, incorporating existing European Court of Justice (ECJ) case law. The achievement of socio-economic Community policy goals necessitates more easily accessible and more clearly readable legislation.
Background

4.  After a long process of development of legislation in the field of equal treatment between men and women there are difficulties in accessing legislation that is coherent in its definitions, and presented in consolidated texts instead of basic and amending directives which are difficult to read.  
5.  Community law shaped on the basis of a series of settled judicature is not reflected in legislation across members of the Community and contributes to legal uncertainty. The latest and broadest equal treatment Directive 2002/73 contains horizontal provisions on pay and occupational schemes, which are already covered by specific directives.

.  The Commission’s proposal seeks to amalgamate the following Directives:

· Equal Pay (75/117/EEC);
· Equal Treatment relating to access to employment, vocational training, promotion and working conditions (76/207/EEC) amended by (2002/73/EC);

· Occupational social security schemes (86/378/EEC) as amended by (96/97/EC) following the decision in the case of Barber C- 262/88;

· Burden of proof (97/80/EC) amended by (98/52/EC).

The proposal seeks to update and simplify these Directives in order to provide greater legal clarity in this area.  The thrust of the proposal is to extend provisions and definitions used in the amended Equal Treatment Directive (2002/73/EC) to the areas of equal pay and occupational social security schemes that previously were covered by separate Directives.   

Risk assessment

6.   Equal treatment legislation has been developed over a number of years. As a consequence, a number of definitional differences exist across Community Law, and the existence of separate basic and amendment directives can make the legislation less accessible. Without this proposal, equal treatment legislation will remain complex and differences between countries will add to legal uncertainty. This could make it harder to achieve Community-wide socio-economic goals.  

Risks/Assumptions associated with this policy impact assessment
7.  The risk associated with the inclusion of modernised ECJ case law - which should lead to greater legal certainty and improved clarity across the Community– is that the case law needs to be clearly and tightly defined. If some elements are open to interpretation, and the European Commission’s interpretation of the modernised case law is different to the UK’s interpretation, there would be the potential for an increase in the number cases being put forward in the UK. However, by failing to integrate new judicature of the ECJ, legislation may be less user-friendly across the European Community, and less up-to-date.

8.   The UK has made it clear that it sees the proposed recast as an opportunity to clarify existing legislation through consolidation and codification, rather than an initiative to introduce significant legislative change. If significant legislative changes were involved, the impact could be more substantial, with the risk that business could become over-burdened with minor legislative changes, drawing the focus away from implementing current legislation effectively in the workplace. 

Options

9.  The European Commission held a consultation in September 2003 on three options for improving and clarifying equal treatment legislation relating to employment and occupational matters.

Option 1

10.  Pure codification without any substantial changes to existing legislation, compiling in two separate acts the provisions of the basic Directives with the provisions of the Directives amending these. It concerns the Directives in the area of access to employment, vocational training and promotion and working conditions and the Directives in the area of equal treatment between men and women in occupational social security schemes. The definition of indirect discrimination in the Burden of Proof Directive will be aligned with that in the Equal Treatment Amendment Directive. 

Option 2

11.  Combining all the Directives implementing the principle of equal treatment, including equal pay, into a single piece of equal treatment legislation. The definition of indirect discrimination in the Burden of Proof Directive will be aligned with that in the Equal Treatment Amendment Directive. New and fundamental judgements of the ECJ in the field of equal treatment will also be incorporated. One risk associated with this option is the potential for disagreement/difficulties arising from different interpretations of case law. It may not be straightforward to bring equal pay jurisprudence into a single piece of equal treatment legislation.

Option 3

12.  This option would build on option 2 by incorporating the provisions of the Pregnant Workers Directive, which relate to employment conditions.

Benefits

Option 1

13.  The proposed regroupings would, in reducing the number of Equality Directives, make them more accessible to users. Modifying the Burden of Proof Directive’s definition of indirect discrimination, in line with the Equal Treatment Amendment Directive, removes an anomaly that could potentially cause difficulties and confusion. This option is straightforward and should be relatively quick to implement.

Option 2

14.  This option would produce a single piece of equal treatment legislation covering issues that are linked to each other, including equal pay. In doing so, equal treatment issues will be clearer, and more accessible to both employees and employers. By integrating ECJ case law, the legislation will be updated and consistent across the European Community, which will assist with the achievement of Community-wide policy goals. 

Option 3

15.  This option offers the same benefits as option 2, but allows for all employment and occupational conditions to be treated in a single text, including those of pregnant workers. Some aspects of the Maternity Directive do not exclusively relate to health and safety, but also concern employment conditions. However, separating one element of pregnancy-related rights from the rest of the Directive, may lead to confusion as opposed to increased clarity for citizens, because some of the measures in the Maternity Directive are inter-related. 

Costs

Option 1

16.  We would not expect any significant additional costs to arise from this option. 

Option 2

17.  This option could be complicated, reflecting potential disagreements over the wording of definitions to be applied across the single directive. The Government will need to ensure that the various strands are clearly defined to minimise the risk of misinterpretation, which would have the potential to increase the number of cases being put forward. Assuming this risk is avoided, and the proposal focuses on consolidation and codification of current legislation, we do not expect business, NGOs, or employees to incur any significant costs under this option. The government will also need to promote awareness of the single piece of legislation if the full benefits of accessible information on equal treatment legislation are to be felt. 

Option 3

18.  As under Option 2, the Commission does not expect business, NGOs, or employees to incur any significant costs under this option. We believe there will be a cost in terms of loss of clarity; if some pregnant worker provisions are found in one directive and some in another, this could cause greater confusion, as opposed to enhancing clarity and make equal treatment legislation more accessible – a major objective of this proposal.

Equity and Fairness

19.   Providing this is primarily a consolidation and codification exercise to make existing legislation clearer, we do not expect it to have an impact on equity and fairness.

Small Firms’ Impact Test

20.  The Commission does not expect this proposal to have an impact on business, including small businesses.  We shall have to assess this assessment once we have a clearer view of the policy and legal implications of this proposal.

Competition Assessment

21.  The proposed changes are unlikely to noticeably affect the degree of competition in affected sectors.

Enforcement and Sanctions

22.  We expect existing methods of enforcement and sanctions to remain in place.   Accordingly, enforcement will be through the Employment Tribunals, and the Equal Opportunities Commission will have a role in monitoring, investigations and assisting claimants.

Consultation

23.  The Commission launched a consultation last year. In broad terms, the Governments who responded, as well as stakeholders from industry and commerce, sought an approach that implied less change, whereas representatives of employees and NGOs favoured more far-reaching changes to the legislation.  If it is found that the recasting directive does imply significant changes to UK law, then a full domestic consultation may follow. 

Monitoring and Review

24.  Assuming the current UK legislation remains broadly unchanged, we expect existing methods of monitoring and review to remain in place. The Equal Opportunities Commission will continue to have a role in monitoring the Equal Pay Act 1970 and Sex Discrimination Act 1975.

Summary and Recommendation

25.  Option 2, the recast, builds on the benefits of Option 1 (consolidation and codification, by moving further towards simplification and consistency across the Community, with a single comprehensive piece of equal treatment legislation. This option has some attractions in clarifying the existing legislative environment. However, the UK has made it clear that its preferred option is Option 1.  If Option 2 is found to involve several and significant changes to the current legislative environment in the UK, this could overburden business. 

Contact Point

Hayley Crumpler 

020 7215 5758

