Proposal by the European Commission for the Revision of the ‘Television Without Frontiers’ Directive 

ntl:Telewest response to the consultation document published by DCMS
Introduction

Across the ntl:Telewest business, there are a number of concerns, some significant, that the Commission’s proposals for revising the TVWF Directive, as per Option 4, could materially damage or inhibit, to varying degrees, the company’s distribution and/or content activities. We do not believe that we are alone in having these concerns which could, in various ways, undermine the development of new media services in the UK and have an impact on the competitive landscape in the UK.
This response covers the interests of the distribution business where our main concerns relate to:

· the proposals to extend the scope, particularly to include VOD, 

· the potential provisions to promote European works and

· the erosion of the current models of self regulation

In addition, we see no justification for changing the existing country of origin provisions.

Flextech Television, part of our content division, is submitting a separate response to address its own particular issues of concern.

Main areas of concern

1. Scope of the Directive 

The consultation document asks which of the Options 2, 3 or 4 would either ease market entry for new providers of audio-visual media services or limit the freedom of firms active to determine their own prices, product characteristics and/or quality and standards, means of advertising the product and distribution channels. 
Clearly, there is a need for some modification to the existing Directive to reflect the changing market, which rules out the ‘no change’ approach of Option 2. However, Option 4, the Commission’s preferred approach, proposes too much change and threatens increasing intervention and undue constraints on commercial activity.
Hence, the logical answer to this question is that Option 3 is most likely to ease entry and provide greater freedoms in an age of convergence, particularly creating certainty in relation to the delivery of linear television broadcasting via both traditional and emerging platforms such as IPTV.

Option 4 could limit freedoms of market players to innovate and experiment with new services and commercial models at a time when many of the players are wrestling with ways to monetarise new media infrastructure and services.
ntl:Telewest is strongly opposed to the extension of scope as proposed under Option 4 on the grounds that the proposals could fundamentally change existing and evolving business plans. However, it is extremely difficult to quantify the costs, both direct and indirect, because of the number of options open for commercialising services and because the needs and objectives of the various interdependent players in the new audio-visual media value chain make negotiations very complex. 
What should be evident is that, if the Commission’s proposals for extension to non-linear services as outlined are introduced, compliance costs could be expected to rise considerably. In this respect, we are aware that government would value some degree of quantification of impact but we believe that it will be difficult for individual players to provide this for the reasons mentioned above. Therefore, the projections already produced by government and Ofcom probably provide as good a guide as any.
Although ntl:Telewest could not claim directly that it would give rise to any decision to relocate, or invest in a non-EU location, it could lead to a decision not to invest as heavily in the UK, particularly in the delivery of on-demand video material.  But we have little doubt that, unless the Commission’s proposals for non-linear extension are reined in, there is a real danger that non-linear content providers in particular will locate outside of the Community and that investment and growth of the creative industries in Europe will be adversely affected.
However, despite the above concerns about the negative impacts of an extension to scope, we recognize that some change will occur. The key focus must, therefore, be on limiting the impacts on commercial freedom of any extension that might be introduced and ensuring that the principle of technological neutrality is applied effectively. 
2. Promotion of European work 

Our second major concern relates to the proposals in Article 3f covering the promotion by media service providers of the production of, and access to, European work. Whilst we understand that some Member States might see such provisions as essential, the reality is that market structures and the demands of consumers is different in each Member State. The mix of interests that consumers have, as a result of geography, ethnic background, gender, etc cannot be covered by such a provision. 
It would be totally inappropriate to impose either quotas or levies on all providers in the market but it could be argued that the core objective is already being met by the public service broadcasters. In any event, various media service providers will undoubtedly carry European work, either via retransmission of the content of the PSBs or, where there is consumer demand, by providing its own material. No additional obligations should be imposed.

3. Protection of minors and incitement to hatred 
Our third major concern relates to the ways that provisions to protect minors and to address incitement to hatred are addressed.
Whilst we support fully the objectives of Articles 3d and 3e of the Directive to ensure that audiovisual services do not carry material which might seriously impair the development of minors and to adequately protect consumers from services which might contain incitement to hatred, we do not see the provisions in this Directive providing any greater powers than now exist in respect of undesirable Internet services from outside the EU, and we agree that it would remove the ability, under the e-Commerce Directive, to enforce standards on non-linear services from other Member States. Furthermore, we agree that the prohibitions in Article 3e go much wider than current UK law.
Consequently, we support an approach that allows existing self-regulatory models to work wherever possible. Together with other industry players, we have been strong supporters of self-regulation and we were founder members of ATVOD. We believe that ATVOD provides a template/model for industry and government to co-operate to address the concerns most effectively and to avoid formal co-regulation as far as possible. This doesn’t mean that there should not be an ultimate legal backstop if the self-regulatory model fails, but co-regulation, in the formal sense, should not be the only option.
Indeed, we believe that the Commission, and many members of the European Parliament, would like to see self-regulation operating wherever possible but we are equally aware of the difficulty in using pure self-regulation to implement a Directive. In this respect, we note that the InfoSoc Commissioner appears to be seeking a compromise by considering ‘co-regulation as self-regulation with the threat of legal intervention’. 

Hence, the revised Directive should allow Member States to use such an interpretation and be able to apply approaches that fit the need. This would be preferable to formal co-regulation being imposed at the outset, which implies increased compliance costs. 
In summary, we urge the UK to argue strongly for provisions in the Directive that allow for the retention of self-regulatory mechanisms, maybe using a form of accreditation to provide a link between the objective and the means of delivery and to avoid non-committed providers from undermining the work of the majority.

4. Country of origin

As ntl:Telewest operates predominantly in the UK, it would expect other players, including Flextech Television, to be better qualified to comment on whether there are any instances in which the current lack of harmonisation of controls on non-linear audio-visual services among Member States is limiting competition in this sector but we are clear in our view that no change in the existing country of origin provisions is appropriate.
It is highly likely that companies operating across Europe will be less prepared to operate channels if regulations vary dependent on country of reception.
We consider that the risk that investment and employment could move offshore, i.e. outside of Europe, is real and not just being used as one of a series of arguments against change. 
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