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INTRODUCTION
Which? is an independent, not for profit consumer organisation with around 700,000 members and is the largest consumer organisation in Europe. Which? is independent of government and industry and is funded through the sale of Which? magazines and books. Which? is a member of the EU consumer umbrella body BEUC and of Consumers International. 

GENERAL COMMENTS

Which? welcomes this opportunity to comment on the European Commission’s proposals for revision of the Television Without Frontiers Directive. 

Our comments focus on two aspects: issues around protection of the health of minors and the proposals to allow product placement. 

Although one of the stated intentions of the revision is to extend protection for minors to non-linear services, we are concerned that an opportunity has been lost to strengthen consumer and, more specifically, children’s protection. Instead the proposals as currently drafted would only serve to undermine these interests. 

It is essential that the Government’s response to the European Commission’s proposals is consistent with its ‘Choosing Health’ White Paper and Food and Health Action Plan. 

SPECIFIC COMMENTS
Children’s health protection

Recitals (6), (30) and (31) recognise the importance of protecting minors. The proposed Article 3g (c) also states that Member States shall ensure that audiovisual commercial communications provided by providers under their jurisdiction do not ‘encourage behaviour prejudicial to health or to safety’.

Since the Television Without Frontiers Directive was drafted, obesity rates in children have been rising dramatically within the UK as well as elsewhere in Europe. Around one in four adults and children are now obese in the UK. 

The Government acknowledged the need for a multi-faceted approach to tackle obesity as well as the effects of poor diet more generally in its Choosing Health White Paper (2004). This included an acknowledgement of the influence that food advertising and promotion can have on children’s food preferences and choices.

We are aware that Ofcom has been given responsibility for strengthening existing broadcasting codes with the aim of addressing this issue. The Government has states that if this voluntary approach does not work, it is prepared to legislate to change the nature and balance of food promotion to children. 
We have, however, been very concerned about the approach that Ofcom has taken and the way that it has balanced children’s interests against those of the broadcasters. Its initial proposals concluded that, despite having the most significant impact on children’s exposure to high fat, sugar and salt (HFSS) advertisement, and therefore the most significant long-term public health benefits, a 9.00 pm watershed would be a disproportionate measure. 

We have responded to Ofcom’s consultation expressing concern that none of the three packages it has proposed are in any way adequate. This is for two key reasons:

· they do not acknowledge the need to protect older children (10 to 15 year olds) despite obesity rates being of great concern within this group

· its proposals for younger children also fail to address the times that this age group (age 9 and under) are most likely to be watching television.

This is an issue that our research has also found people feel strongly about. For example, a Which? survey in February and March 2006 found that 79 per cent of parents think that TV ads for unhealthy foods should not be shown during the times that children are most likely to be watching TV
.

We believe that it is inevitable that the Government is going to have to intervene given the strength of support for a 9.00 pm watershed from such a diverse range of public health, medical, consumer, children’s and teaching groups as well as parents and the public in general. We therefore believe that the Government should push for these restrictions to be included within the revised directive in order to ensure that there is a level playing field and consistent level of child health protection across the European Union (EU).  

The new directive must therefore include an additional article to restrict commercial communications included within the types of broadcasting activities that fall within its scope from promoting foods high in fat, sugar and salt during the times that children are most likely to be viewing. This should be based on nutrient profiling criteria following advise from the European Food Safety Authority (EFSA).
Product placement

We are equally concerned that the proposed revised directive would permit product placement, excluding it from the definition of prohibited ‘surreptitious advertising’. This is against the principle recognised by the European Commission in article 3g (a) that ‘audiovisual commercial communications must be clearly identifiable as such’. 

We do not consider it adequate merely to tell viewers at the start of a programme that it contains product placement. Consumers are still unlikely to be able to clearly identify when they are being advertised to during the programme and many people will regularly switch between channels and may miss the start of a programme. 

The European Commission is proposing that product placement remains excluded from audiovisual media services for children and documentaries. If the intention of this is to protect children from the influence of product placement, it will have little effect. Our research looking at viewing (BARB) data has highlighted how up to three or four times as many children up to age 9 are watching television during the evenings compared with specific children’s programmes. 

We therefore trust that the UK will use its discretion to continue to ensure that product placement is not allowed and will push to ensure that it is not permitted within the revised directive in any case. 

Which? 

August 2006









� A survey of 815 parents of 0-16 year olds in Great Britain took place from 9th February to 7th March 2006
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