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7th September 2006

Consultation on the European Commission’s Proposal for the Revision of the Television Without Frontiers Directive 
Response of The Newspaper Society

The Newspaper Society represents the regional newspaper industry. Although over 83% of the adult British population already read a regional newspaper - and that readership is still growing - newspaper companies are extending their audience reach across a range of websites and online services, broadcast channels and publications.  These still concentrate upon the local content, which research continues to confirm is the industry’s unique strength, and why its services are valued, trusted and acted upon by their readers in their local communities.  But the industry’s development of these multi-media portfolios means that those readers are now able to obtain local news, information, entertainment and advertising from the regional press, in the way that suits their changing lifestyle, using their choice of the traditional and new media services available.
In addition to the industry’s 1,300 core regional newspaper titles, the latest NS Annual Industry Survey has shown that the number of regional press websites increased from 509 in 2004 to 828 in 2005, the number of stand-alone magazines and niche publications grew from 400 to nearly 600 and the number of regional press owned radio stations grew from 20 to 28.  There are developments such as Channel M in Manchester.  There were 16 launches of new regional newspaper titles.  E-editions, websites, podcasts, mobile phones and related services allow people to access news and entertainment on the move, whilst blogging enables readers to get directly involved with their newspaper.  The new media services encourage such interactivity.  Audiovisual material generated by the newspapers’ own journalists, readers, advertisers, news agencies and others are increasingly part of the media mix offered by newspaper websites and other new media services.  Video streaming is used by an increasing number of publishers, to provide news, sport and local information.  These platforms are proving increasingly popular with regional press consumers and the extension of the trusted local title’s brand through all and any communications platforms is important to maintenance of the relationship with its audience, readers and advertisers.  The NS website provides examples of regional press innovation and links through to the websites of the individual titles for further exploration.
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It is therefore very important that the European Commission’s Television Without Frontiers/Audio-Visual Media Services Directive does nothing to discourage the industry’s online innovation, investment or revenue.  The press is also very sensitive to the broader dangers of the directive and has fundamental concerns about the extent to which the directive could introduce unnecessary and disproportionate restrictions upon freedom of expression and press freedom, in effect by extending broadcasting controls to other media.  The industry supported the government’s stance on the Communications Act 2003 and its refusal to introduce special controls of any kind over Internet content, by co-regulatory or statutory means, or encourage anything other than voluntary self-regulation.

The Newspaper Society is an active member of the European Newspaper Publishers Association (ENPA).  ENPA is currently considering the latest draft reports, draft amendments and proposals put forward by the European Parliament and is currently  pursuing the press freedom and industry development problems that they pose with MEPs and commission officials. 
The regional newspaper industry shares the UK Government’s concerns about the Television Without Frontiers/Audio-Visual Media Services Directive. The NS endorses the Government’s approach as summarised in its briefing to the European Parliament.  We are pleased that Ofcom has also outlined the problems that the proposed directive would create and recognises the problems that it could create for the newspaper industry.
The Newspaper Society agrees with the Government’s previous summary of its position that: 
The scope of the Directive should be confined to television broadcasting services.
The inclusion of non- linear services is potentially costly and erroneous.
Unnecessary regulation of new media services will hinder their growth and development, reducing investment in the services and the economic growth that they might yield.
The additional regulation proposed by the directive is unnecessary, given the e- commerce directive and operation of UK national law.  The industry is particularly concerned that no new unnecessary controls are imposed upon freedom of expression and press freedom.  There is no need for statutory or co-regulatory broadcast content controls to be extended to Internet content and new media services.  The UK’s general laws already apply to online content.  If any industry voluntarily chooses to adopt stricter rules, then that should be a voluntary matter for the industry concerned without EU or member state intervention. 
Furthermore there is no need or justification for any extension of a right of reply to online or other services beyond the current UK broadcasting regime.  The Newspaper Society has previously set out in meetings and correspondence with the DCMS its opposition to any such extension of the right of reply. 
The definitions which determine the ambit of the directive could catch a very wide range of services, far beyond anything that mirrors traditional broadcasting services, without sufficient justification for new restrictions upon the content of such services over and above existing UK law. 

If the scope of the directive cannot be confined to broadcasting services, then press websites and online services must be excluded from the directive, even if they include some audiovisual content. Under the text, newspapers’ online publications are vulnerable to regulation by the directive, given the uncertainty of definitions and ambit of the exemption, despite the Commission’s assurances that this is not their intention.  This raises ECHR Article 10 issues.  
Aside from questions as to workability of exemptions, there are other Article 10 points such as the directive’s apparent requirement that its more restrictive content controls might still govern the non-audiovisual portion of any website and service: ‘principal’ purpose would not mean that the service was solely composed of audio visual material and indeed might contain very substantial amount of other material, without any justification for such restrictions. 
Our answers to the questions relevant to the industry are set out below.
General - the effect of widening the scope of the directive

Regional and local newspapers are firmly based in their local communities.  Their print and online content is aimed at that local audience and readers.  Few print newspapers are intended to circulate across national frontiers, although online services are obviously globally accessible.  Newspaper companies which have diversified into local radio, local television and new media have not encountered any of the regulatory problems by which the Commission seeks to justify its proposals.
The regional newspaper industry would bear all the burdens and costs of any increased regulation required by implementation of the directive.  Regional newspaper companies are used to different legal and self-regulatory regimes applying to different media content.  The directive would not simplify the regulation of audiovisual content but complicate it.  It might well impose stricter content controls over material generated and published by regional media companies and increase newspaper companies’ liability.  This would not benefit the consumer, who is already adequately protected by UK law and the company would not derive any of the suggested benefits - local newspaper companies are not seeking to export their services overseas or to expand any overseas audience.  They would not be able to re-locate to non- EU locations.

The NS strongly opposes options 4 and 5 since these would result in unnecessary and stricter controls over non-linear services and non- broadcast media. 
The Government’s consultation paper suggests that it might regard option 3 as a fall back position.  The newspaper industry would only consider that this could be considered as an option if it really was impossible to restrict the revision of the directive to television broadcasting services; if the extension were restricted to very limited and closely defined services exactly replicating television broadcasting services; the newspaper industry’s non- television broadcasting cross-media activities, online services and websites were excluded form the directive’s ambit, even though they might include audiovisual material; if there was no risk that any definitions  delineating ambit of the directive or the definitions of  ‘linear services similar to television’  to which the directives’ stricter controls might apply catch such industry services; and if  all other necessary safeguards were introduced to ensure that the industry’s services would not be subject to any new and stricter statutory, co-regulatory or non-voluntary self-regulatory controls, including right of reply. 
The same considerations would apply to the consultation’s question about the effect of the extension of the TVWF Directive to mass-media video-on-demand services, excluding all other non-linear on–demand services. Obviously, the newspaper industry would be unlikely for example to support a definition of ‘video-on-demand’ that meant that the directive caught the type of brief audiovisual news items now contained in some newspaper websites, which the Commission has assured the industry should not be caught by the directive (Questions 1,2,7).
Country of Origin
For avoidance of doubt, the regional newspaper industry has strongly supported the adoption or retention of the country of origin principle in EU legislation which might affect the newspaper industry, for the purpose of resolving any questions as to which national law might govern any cross-border transactions or any content accessible across borders, insofar as the EU has jurisdiction over such issues.  The newspaper industry therefore has no objection to the retention of the country of origin principle in the directive.  Conversely, the regional newspaper industry does not consider the existence of the country of origin principle any incentive for extension of the scope of the directive beyond broadcasting to non-linear services.  Competition is not limited by any lack of harmonisation.

Protection of Minors and Incitement to Hatred
The newspaper industry would oppose any new legislation that would restrict its ability to publish in print or on line any material on the grounds that it might seriously impair the mental, physical or moral development of minors.  The UK’s existing criminal and civil law, whether derived from EU legislation, UK statute or UK common law provisions, supplemented where appropriate by self-regulation, already provide adequate protection. 
Introduction of new legislative controls simply because material might be accessible to the young, would unduly and unnecessarily restrict news and other content primarily intended for and read or viewed by an older, predominantly adult audience. 
In the UK, criminal and civil law already outlaw incitement to racial and religious hatred, incitement to violence and discrimination on a number of grounds.  This is supplemented by voluntary controls over non-broadcast advertising content and voluntary self-regulatory editorial controls over print and online versions of newspaper titles, in addition to newspapers’ individual readership protection policies and editorial controls. 
Any extension of incitement to hatred offences could produce a chilling effect upon the media, even though the media’s objective is not the provocation of hatred.  Interest groups will seek to exploit such controls to prevent unwelcome media investigation, media reporting and the publication of news, information, comment, opinion and entertainment.  This can restrict the media’s legitimate role, including its prompting of public examination and public debate.  The intense debate on the new UK offences of incitement to religious hatred highlighted such problems.  The adequacy of the defences intended to address some of the freedom of expression problems – including media concerns about factual documentaries and investigations-   are as yet untested.
Anti-discrimination controls could also result in huge interference with a wide range of editorial content, including news, current affairs, documentary, drama, opinion, comment, reviews and entertainment.  The industry opposes any interference with editorial discretion and any discretion and any attempt to introduce taste and decency or other controls over editorial content, over and above the current requirements of UK law.
The EU directive could require new, wider and very uncertain restrictions on freedom of expression, over both editorial and advertising content, without any demonstration of the necessity for such controls or explanation of any specific problems that it is attempting to address.  If any new controls over content were actually necessary in any of the areas specified by the directive, these would be better addressed by voluntary industry self-regulation which can quickly and flexibly deal with any particular problem if it really does merit additional measures.  The directive and suggested amendments do not yet allow any possibility of true voluntary self- regulation, as opposed to co-regulation or statutory controls.
Right of Reply
The regional newspaper industry would oppose any proposal for extension of right of reply to online audiovisual media or any other online or new media and printed media services, because of the threat to freedom of expression and the intense practical difficulties that this presents for newspaper and new media content.

The introduction of a general statutory right of reply for audiovisual or other material could create acute editorial, legal and administrative problems in practice: particularly  where a right of reply could be claimed for fact, opinion, comment, irrespective of whether any offending statement is actually inaccurate and defamatory of any individual complainant; if the right could be claimed by anyone, whether an individual or group, irrespective of whether they were the actual subject of the words complained about or not; if ever proliferating right of reply claims and chains of claims could develop, with replies to replies being demanded;  as legal problems proliferated due to problems in distinguishing whether the right applied, compliance difficulties and increased exposure to legal liability, not least for third party content.
The media could be discouraged from reporting controversial issues or even from publishing fair and accurate reports of courts, tribunals, inquiries, councils, findings of disciplinary bodies and other bodies, and the wide range of matters that would otherwise benefit from common law and statutory privilege under the defamation laws.

Press coverage and stimulation of debate, discussion, comment, opinion on issues of local, national and international interest could diminish and become very restricted if statutory right of reply were accorded to expressions of opinion.

If right of reply were only accorded to factual matters, then the media would still face burdensome legal challenge on the categorisation of the material in order to assert the right or claim remedies for its denial.

Editorial control becomes impossible if a right of reply is open to a wide range of complainants.  Individuals, political parties, organisations, pressure groups and other groups might all try to claim right of reply in respect of just one item, or one report of a meeting or court hearing, let alone a whole website or other publication or other service which will have carried a wide range of facts, views, opinions, comments on an equally vast and diverse range of issues in its various sections of news, sport, entertainment, comment. The nature of new media services exacerbates these problems if right of reply applied to any news publications, groups, chat rooms, internet community notice boards and discussion forums, SMS services and other mobile messaging services that included text and audiovisual material.  These provide a vast forum for individuals, virtually independent of editorial control, to express a vast range of facts and opinions using a vast range of services.  All this could then be complicated still further by ever lengthening chains of complaints from an ever increasing number of complainants whether individuals, third parties, representative organisations.

A right of reply regime applicable to such services would create intense difficulties for those responsible for compliance and enforcement.
At the extremes, there is a real danger that any right of reply regime can lead to a judge or regulatory authority dictating the home pages and content pages of online services.  This would be a wholly unacceptable encroachment upon press freedom.

The industry also considers that there is no need for the imposition of such controls. 

The online environment already enables an aggrieved individual to obtain an effective, immediate, independent and wide publication of any response to any publication that might fall within the directive. 
In addition, under UK law, (statute and common law) the defamation law already requires the publication of requested statements in contradiction or explanation for the purposes of certain statutory defences and other defences effectively require inquiries to be made, allegations put and the replies taken into account.
Self-regulation can also provide effective mechanisms.  For example, the newspaper industry’s self-regulatory code upheld by the Press Complaints Commission which binds both printed and online versions of publications already requires the correction of inaccuracy, mis-leading statement or distortion and a fair opportunity for reply to inaccuracies must be given if reasonably called for. Editors may also publish corrections, a follow up story, letter or comment piece or other article as appropriate.
Short Reports

The industry supports appropriate transfrontier rights of access to broadcast footage of major events, including but not limited to sports events, particularly to enable coverage of current events, since both media and public access to such events may well be impossible or restricted and the material otherwise unavailable.  Obviously such rights as well as any commercial agreements between the broadcaster and the events holder have to be framed to ensure proper information to the public, to avoid anti-competitive effects between the media as well as to avoid the undermining intellectual property rights.
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