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Introduction

THUS plc is a leading provider of Internet, data and telecoms services in the United Kingdom. Our Internet services are principally offered under the ‘Demon’ brand in the UK.
THUS welcomes the opportunity to respond to the consultation on the proposals by the European Commission for the revision of the Television Without Frontiers Directive (“TVWF”).
Although THUS is not a content provider and is therefore not likely to be directly effected by any regulation of “moving images” in a broadcasting sense, we do have a number of concerns regarding how the Audio Visual Media Services Directive (“AVMS”) will affect our customers and therefore the services we offer. 
THUS fully supports the submission made by ISPA.

Definitions

For some time now industry, government and the Commission have debated the need for the extension of scope of the TVWF. At the core of this debate has been a proper and clear definition of what will be included and caught by the AVMS.

The current definition states that the intention is to capture “the [commercial] provision of moving images with or without sound, in order to inform, entertain or educate, to the general public by electronic communications networks”.

On the Internet “moving images with or without sound” are available in many guises:

· Conventional broadcasters like the BBC or Channel 4 who make their programs available
· User generated content in the form of users’ own websites or blogs where they may make their own audio visual content available (e.g. MySpace and YouTube)

· Business websites which may promote products and services using audio visual content

Our concern is that it is not clear whether the intention is to only apply the AVMS to commercial broadcasters or whether other websites and blogs will also be regulated by the AVMS. If the former, then we feel that the definitions are not clear enough to ensure that this is the case as it is not clear at which point an audio visual service becomes “commercial”. 

We can see that the intention is for the regulation to apply to conventional broadcasters, now broadcasting their content online, but it is not clear whether a user’s site becomes “commercial” if it uses banner advertising to generate revenue (for example, Google’s AdSense service
). Would YouTube’s website be caught by the regulation for example? What about a personal website that has a licensed commercial music video on its site?
There is still no clear advice as to what is expected to be covered or any apparent consideration of what might unintentionally be affected by the regulation.

Our fear, therefore, is that with the current proposals most Internet content will be covered by the Directive, not just the intended conventional broadcasters. This will put an unnecessary burden on hosting providers who will be put in a position of enforcing AVMS on their customers. Plus it will drive away innovative Internet content providers as there will be less regulation outside the EU.

Questions

1. To what extent would Option 2, 3, or 4 ease market entry for new providers of audio-visual media services, or prevent it or make it more difficult? 

We believe it is wrong to extend the scope to Internet “non linear” content and as stated above it is not clear how the AVMS will not cover most Internet content.
Of the three proposed options, THUS believes that the most favourable outcome would be focused amendments and clarification of text.  

3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services? 

The biggest affect will be to curb innovative uses of the Internet. The current proposals bring into question the ability to run social networking sites and promoting broadband driven services, such as music and video. It will prevent new programmes which would probably be free to broadcast online which just wouldn't make it through traditional TV. This will be to the detriment of both the producers of such content and the consumers of the content.
Furthermore, extending the regulations to content delivered over the Internet will place yet-unknown burdens on hosting providers who are likely to be liable for infringing content once they are made aware of it.

4. What impact would the Options have in terms of compliance costs, especially for smaller firms? 

It is difficult to quantify exact costs in terms of compliance without a clear picture of what would be expected of Internet service providers or hosting providers.
How will the AVMS be enforced? Will it be left to the hosting provider to ensure their customer’s “broadcasts” are within the regulations? Will hosting providers be expected to pre-monitor broadcasts? If so, then the costs would be extortionate and disproportionate to running the hosting service.

Under current EU regulation
 hosting providers are free from liability until they are made aware of material they are hosting is illegal. Also Internet providers are free from liability for the material they carry over their networks. It is not at all clear how the AVMS will be enforced or the impact it will have on a hosting and Internet service provider like THUS. What is important is that this limitation of liability is not lost. Furthermore, it should not be for the hosting providers to decide what should and shouldn’t be allowed, nor should they bear the burden of making the wrong decision over a piece of content that is brought to their attention.

5. Would any of the Options give rise to a potential for displacement of economic activity as between different parts of the audio-visual services sector? Would it give rise to decisions in this sector to relocate to or invest in non-EU locations? 

As already stated, if regulation applies to Internet content, content providers and consumers will just go elsewhere to provide or access the content they want.
6. Would Option 4 have any indirect impacts on firms’ competitiveness in audio-visual services, or more generally? 

As above.
12. Article 3d of the Directive would require member states to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the e-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors? 

In the UK and across the EU there is already adequate protection for children and the vulnerable. Work continues in this area and as it currently applies to content on the Internet it will continue to do so for audio visual content.
There is no need to extend the provisions of the TVWF in this area, to non-linear services.
13. Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation? These prohibitions go much wider than current UK law. What consequences would this have for freedom of speech? 

As with question 12, existing mechanisms exist and there is no need to introduce anything specifically for audio visual services.
22. The right of reply at Article 23 of the existing TVWF Directive will remain, but with its scope extended to cover ‘linear’ (but not ‘non-linear’ services. Is this right? What is the case for or against extending this right of reply to all ‘audio-visual media services? 

The ideal of “right of reply” will not work in an online environment. With traditional broadcasting, where consumers turn on their television to a finite number of channels the chances are they are likely to see any reply or correction.
Online, users will not necessarily visit the same websites for their online audio visual content so the chances are less likely that they will see any reply, response or correction. Although the source of content on the Internet is not infinite, there are considerably more sources of audio visual content than currently available through conventional channels.

� https://www.google.com/adsense/default?destination=%2Fadsense%2Fhome


� the “E-Commerce Directive”
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