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DCMS Consultation on Proposal by the European Commission for the Revision of the “Television Without Frontiers Directive”
Introduction

Founded in London in 1851, Reuters is the world’s leading provider of news and financial information to the global financial markets and media organisations, both print and television.  In Europe alone, we serve more than 200 television broadcasting clients.  We therefore have a considerable interest in the review of the Television Without Frontiers Directive.   

 (1) Short news reports
24.
Article 3b offers a limited transfrontier right of access to footage of major events, including (and especially) sports events for television news purposes.  
Reuters strongly supports the short news access right proposed by the Commission in the existing draft of the Television Without Frontiers Directive.  Large scale events (especially sports events) tend to produce general interest news stories in addition to sports news items.  The principle of freedom of information should ensure that the public can see such news coverage on any news programs across Europe.  Access to such information by the public in the EU should not depend on where the viewer is located or where the event is occurring within the EU.  As more and more EU residents live and work “abroad” within the EU (England has its number of famous exports, such as David Beckham), the cross-border flow of information becomes ever more important.  The short news access right would remove cross-border barriers to the coverage of news from public events within the EU.
(a) Does the short news access right strike a fair balance between rights holders, broadcasters, news agencies, sports organisations and other event organisers and the interest of the public?
Sports organisers and rights holders try to attempt to maximise revenue from the sale of exclusive entertainment rights by commercialising news access right without respecting the public’s right to information. Our experience has been that in many cases, a broadcaster without the exclusive right to the event is refused any news access or otherwise charged such a large sum simply for news access that it cannot afford to pay.  Taking the most recent event held here in the EU, the football World Cup 2006, a major UK-based broadcaster, BBC World, was unable to get access to footage of the coverage and its news programs could not show any moving pictures from the matches.  The same happened to Deutsche Welle for Euro 2004, and similar problems are faced by Euronews and will be by CNN a la francaise.
The proposed right is intended to be exercised only for the purposes of general news programming only, and not be used to create other special types of programs; the extract that would be allowed to be used is limited to a maximum of 90 seconds only and the coverage may not be archived or be used in non-linear services.  Given these conditions of exercise, we believe the right strikes a fair balance between all the interested parties concerned.  

Rights holders interests are preserved because the value of the exclusive entertainment rights they hold is not affected in any way by the news access right.  No one is going to refrain from watching a football game on television because he or she would prefer to watch the results on the news later.  A short news report is simply no substitute for live coverage.  The fact that the value of entertainment rights are not affected by news access is clearly evidenced by the fact that enormous sums continue to be paid for the exclusive right to broadcast the Premier League football matches in England notwithstanding the voluntary code for exchange of sports news that exist in the UK among broadcasters.

Sports organisations have been vocal in their support for news access the public’s right to information.  They have also stated on the record that news access today is provided at no cost, which unfortunately is not true on a pan-European basis. (Please refer to the attached Position paper of the Members of the Sports Rights Owners Coalition on Proposal for a Directive on Audiovisual Media Services.)  Large sums of money are demanded merely for a maximum 90 seconds of news coverage, putting news access out of reach for many broadcasters, particularly small broadcasters.  
News agencies matter because they provide the easiest, most convenient and effective way for broadcasters to access news footage.  Many broadcasters simply do not have the means or resources to send their own crew to the event or even to watch large numbers of events, identify the newsworthy items, and edit them into a package for broadcasting, especially when it comes to foreign, non-domestic news.  International news agencies are equipped to do this, and the ability and the right of news agencies to act on behalf of their broadcasting clients in these cases is key to the successful exercise of the proposed right. 

We have focused on sports organisations because many public events concern sports but even for other event organisers, we expect that they would be in support of the public’s right to information and news access.
Public interest lies at the heart of the proposed short news access right.  The right will not only ensure that the public’s right to information right across the EU is properly protected but also that non-rights holding broadcasters are able to thrive and compete effectively at least in the area of news programming against the larger, better funded broadcasters, helping to protect media plurality and diversity are vital to a strong democracy.   

(b)  Should this right be available to broadcasters in all Member States, or should it be available only in Member States that already allow such access to footage of major events to their own domestic broadcasters?

If this right is limited only to those Member States that already allow access to footage of major events, it would defeat the very purpose of this right which is to ensure that the public’s right to information is protected regardless of the geographical location of the viewer or the event within the EU.

There are some Member States which allow such regime, but others do not.  In the UK, as already mentioned, there is a successful voluntary code among the broadcasters which allow for the exchange of news but this is confined to UK events only.  The proposed right would make it easier for cross-border exchange of news.  Also, as more and more EU residents live and work in two or more different Member States, it generates more news stories that transcend the national boundaries.  For example, just last week, a Portuguese football player was knocked out in a Premier League football match by another player.  The Portuguese broadcasters wanted to be able to show the footage but were unable to gain news access from either the event organiser or the rights holder, notwithstanding the fact that both the UK and Portugal had separate domestic news access regimes. The situation could easily have been reversed, involving an English player playing for a foreign team outside the UK.  Without such cross border right, it would not be easy for UK broadcasters to show any news footage of the event.
This incident also illustrates the problem of requesting access for unpredicted news events, which is what often happens at major events.  A Portuguese broadcaster in the above case would not normally have any interest in obtaining news access to the above match.  It is only when these unpredicted news events happen that become of interest to the broadcasters’ audience that they need access.  There is no mechanism for allowing such access currently. 
(2)
Scope
We would like to touch briefly on the issue of the scope of the Directive.  The report by the Rapporteur also recommended the amendment of Article 1 to clarify that ‘audiovisual media service’: means a service provided under the editorial responsibility of a media service provider as defined by Articles 49 and 50 of the Treaty the principal purpose of which is the provision of programmes consisting of moving images with or without sound, in order to inform, entertain or educate, to the general public by electronic communications networks within the meaning of Article 2(a) of Directive 2002/21/EC of the European Parliament and of the Council. This Directive does not cover the press in printed and electronic form, in which the audiovisual part is not the primary constituent. National constitutional provisions guaranteeing the freedom of the press shall be respected.
(The amendments are highlighted in bold and italics).

Reuters supports this clarification to ensure that the scope of the Directive does not include the electronic press, including real time online news agency service. 
We hope these comments are useful.  
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