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Monday, 11 September 2006
Proposal by the European Commission for the Revision of The 'Television Without Frontiers' Directive (Directive 89/552/EC, amended by Directive 97/36/EC)

Orange is a leading Mobile and Internet Service Provider (ISP) and part of the France Télécom group. Orange welcomes the opportunity to comment on the Proposal by the European Commission for the Revision of The 'Television Without Frontiers' Directive (Directive 89/552/EC, amended by Directive 97/36/EC)

Orange expects to be a significant stakeholder in the audiovisual media services market and therefore the proposals of this consultation are of particular interest. 

Summary

· The Television Without Frontiers Directive had a role to play in the current state of broadcasting services in the single market. However the way in which customers consume content has changed significantly since the initial discussions of the Directive and regulation must reflect this.

·  Orange supports the relaxation of certain rules prevalent in the current regulatory framework such as those related to advertising and sponsorships

·  The current draft proposal in its current form will not achieve the balance required to update the regulatory framework in the new environment as it fails to recognise:

·  the current trends for consumption/creation of content with a shift towards “pulled” content, user generated content and the distinction between services provided under a spectrum scarce environment, opinion forming broadcasting services delivered to citizens and subscriber services delivered to consumers.

·  the varied elements in the value chain for content delivery 

· the potential consequences for service providers located in the EU. 

· that will face higher compliance costs 

· that contrary to traditional broadcasting services that are bound limited by spectrum access, non linear services and services delivered over the Internet are in direct competition with services provided from different jurisdictions equally accessible to users and without the high compliance costs.

· The proposed extension of regulation to non linear content could threaten to stifle innovation and  prevent the development of new services and potentially have a negative impact on existing business models in particular given the ambiguity of definitions of the current draft.
· No evidence has been presented to date to support that the extension of regulation is necessary or proportionate. In particular in the basic tear of regulation proposed for non linear content. There is however evidence to support that those topics/ issues identified in this basic tier of regulation are already covered under national legislation looking at the protection of minors and preventing incited to hatred.

·  In absence of evidence of the need for regulation the draft directive is both in breach of the principle of minimum/better regulation as promoted by the Commission also some of the proposed rules are practically/ technically impossible for content delivered over the Internet as well as for non linear content favouring the position of established/traditional business models/technologies.

Answers to specific questions

General - the effect of widening the scope of the Directive 

1. To what extent would Option 2, 3, or 4 ease market entry for new providers of audio-visual media services, or prevent it or make it more difficult? 
Depending on the extent of the amendments, option 3 could stimulate growth of the existing broadcasting markets while encouraging development of new business models. 

Option 4 would significantly prevent development and exploration of new models and revenue opportunities and given the current ambiguity of the definitions in the draft could potentially impact existing business models.

2. To what extent would Option 2, 3 or 4 limit the freedom of firms active in the markets which are affected to determine their own prices, product characteristics and/or quality and standards, means of advertising the product and distribution channels? 
Options 2 and 4 are anachronistic approaches that would impact The ability of service providers  to distinguish between “Push” and “Pull” content as well as the ability to distinguish between citizens and consumers will determine how sponsorship and advertising delivery and commercial arrangements are managed. 

Regulation should be flexible enough to recognise that the same objectives can be achieved by different means depending on the service, the content, the user ability etc.

3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services? 
The UK has traditionally been considered a great place to do e-business and has historically been the chosen place for establishment of as well as the launch platform for new technologies.
The extension of the draft Directive rules to the internet would have an impact not only on future business models but also may potentially negatively impact the freedom and choice of content currently enjoyed by citizens of the EU as in its current form some of the definitions are too encompassing and would potentially capture services currently available via the internet that have not been subject to high compliance costs and were able to compete on equal grounds with those services provided from other jurisdictions..
 4. What impact would the Options have in terms of compliance costs, especially for smaller firms? 
 Some of the new business models are still in their early days of development it is difficult to predict in detail the full impact of the proposed Directive.

 However there are some obvious categories that would immediately signal areas where  cost will be significant:

 Monitoring of content is one of these categories. The draft Directive does not take into account the volumes associated with provision of user generated content and the inability of both service providers and intermediaries to monitor all that content that is created on line. As an example we can name few emerging trends, according to the IPTS
, with a great eruptive potential: 

· Smarter search engines: Search engines able to search across different types of content

· Blogs: world total estimated 50M Total number doubling/5 months 

· Podcasting, podcast usage: reach between 20 million and 80 million users by 2010 (eMarketer, Feb2006) 

· P2P: the fastest growing distribution protocol 

· Games: particularly multiplayer online games

· Wifi sharing: the FON phenomenon, expected to be the largest « free » hotspot provider by the end of 2006

· Web based “social networking “: deep impact of social networking with many different purposes: community websites (e.g. MySpace, Bebo), social bookmarking (e.g. del.icio.us), experience sharing, like photos (e.g. Flickr ), business connections (e.g. LinkedIn) or dating. 

· Collaborative content: Wikipedia, Ohmynews (South Korea)…

· RSS

 All of these trends are creating the conditions for a new experience in content creation, consumption, and distribution: sharing content interpersonal communications, personal channels: (My own TV, YouTube). The user is both the supplier and the consumer. 

· of content (blog, wiki, Flickr), 

· of goods (eBay), 

· of contacts (myplace) 

· of reference (Google pagerank, digg), 

· of reputation and feedback (eBay, Tripadvisor), 

· of storage and server capacity (P2P), 

· of connectivity (wifi sharing, mesh networks)

These changes are accompanied by low entry barriers and thereby promoting new and viable business models (e.g. ads). It will help brand new players to enter the market.

5. Would any of the Options give rise to a potential for displacement of economic activity as between different parts of the audio-visual services sector? Would it give rise to decisions in this sector to relocate to or invest in non-EU locations? 

Contrary to the current position with traditional broadcasting regulations access to non linear content is not limited by the spectrum availability/reception on the area the location of the broadcaster. Therefore there nothing precludes non linear service providers from relocating or servicing the EU from non EU jurisdictions; therefore any option proposing to extend regulation to non linear content will provide an additional advantage to products/ services delivered to the EU from different locations. There ore option 2 & 4 would give rise to a potential displacement of economic activity.
6. Would Option 4 have any indirect impacts on firms’ competitiveness in audio-visual services, or more generally? 

As mentioned before the regulation of non linear content will place providers of non linear content at a disadvantage as the Draft Directive would potentially capture services/content currently regulated by the E-commerce regulations this is a significant disadvantage vis a vis services available from services non regulated and based elsewhere.

7. If the TVWF Directive were extended to add only mass-media video-on-demand services of the kind currently available - so excluding all other forms of ‘non-linear’, on-demand services - what would the costs and benefits be? 
Orange believes that if the Intention of Commission was to exclusively regulate content that is a direct substitution of the current broadcasting services this has not been translated in to the current draft. The current text would need to clarify by those services captured as linear content delivered over the internet. It is very important that the only services considered under this category are exclusively services that mirror both the look and feel as well as the user ability to interface with the service. 

The rationale for this distinction mainly relies on the ability to enforce compliance as due to the levels on investment required for delivery of services aimed at substitution of traditional broadcasting services it will be simpler to identify/ hold accountable those services. 

Country of origin 

9. Are there any instances in which the current lack of harmonisation of controls on non-linear audio-visual services among Member States is limiting competition in this sector? 
None that we are aware of

10. Specifically, have businesses felt that the current derogations under Article 3 of the Electronic Commerce Directive harmed their business and thus whether the inclusion of their services under this proposed new Directive would be beneficial? 
None that we are aware.

Place of establishment, jurisdiction, and derogation 

11. Would the rules proposed in Article 2.3, for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector? 
Orange agrees with the Commission on the need to maintain the approach to the country of origin principle. However we foresee certain difficulties in particular with enforcement of any regulatory requirements for services delivered over the Internet.

The Internet provides access to products and services from around the globe nothing precludes EU citizens from accessing material considered in breach of the regulations and neither regulators nor intermediaries will be able to prevent this form happening. 
Whilst it may be simpler for regulators to ensure compliance with linear services, identification and control of non-linear services provided over the internet will be much more difficult. In particular if current definitions will be extended to capture user generated content it will impossible to police.

Should the Directive require licensing requirements for establishment within a specific Member State, those providers that want to avoid regulatory costs or operate outside the control of regulators could provide similar services from alternative jurisdictions.

Furthermore it is important to highlight the importance of respecting the existing provisions of the e- Commerce Directive concerning intermediaries.

Protection of minors 

12. Article 3d of the Directive would require member states to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the e-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors? 
As no Member State has yet used this derogation, there is no evidence to suggest that a new provision in the proposed Directive is necessary or proportionate.

The objective of article 3d has been achieved individually by each Member State with the appropriate legislation and criminal sanctions.

The Extension of regulation in this topic could undermine the existing and very effective protection mechanisms securing the protection of minors.

Incitement to hatred 

13. Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation? These prohibitions go much wider than current UK law. What consequences would this have for freedom of speech? 
The objective of article 3d has been achieved individually by each Member State with the appropriate legislation and criminal sanctions including any form of audiovisual services. The 

.

Existing regulations on incitement to hatred at are in place member state level. Those measures already cover all audiovisual media services. Any extension of the existing regulations would add to the compliance costs. 
Advertising – qualitative controls 

14. Articles 3g(c)(iii), 3(d), and 3(e) contain controls on advertising via any audio-visual service which bear on health and safety. They are supplemented, for linear services only, by Articles 14 and 15. Would these controls between them be effective in achieving the right balance between commercial freedom and public health? 
 In the UK the ASA already contained advertising rules for broadcasting. Articles 3g(c)(iii), 3(d) and 3(e) are already incorporated into the ASA Broadcast Advertising Code sections 6.7, 3.1, 11.8.1(d) and 11.8.2(a). Article 14 is already incorporated into the ASA Broadcast Advertising Code sections 8.2.1(a). Article 15 is in the current TVWF.

.

Advertising - quantitative controls 
17. What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, childrens’ programmes and news programmes may be interrupted by advertising or teleshopping once for every period of 35 minutes? 
Orange view is that the rules on quantitative advertising are dated and require revision/ relaxation. The draft Directive fails to recognise that new advertising models for instance will not necessarily interrupt services or will provide users with the choice to decide when and how to see and interact with advertisers. It is relevant to mention media literacy and Ofcom’s work to promote media literacy at this juncture. Whilst we recognise the intention of the Commission to ensure a positive customer experience we believe that due to the availability of different platforms and services where to consume content, users will choose that service or platform that better suit their needs. Competition will in the long term help shape the market to ensure that customer are satisfied

Sponsorship 
18. Are the rules on sponsorship of audio-visual media services set out at Article 3h necessary and sufficient to safeguard the integrity of the services that are sponsored? 
 Orange recognises the intention of the Commission to ensure a positive customer experience but once again the distinction between citizens and consumers is relevant in the topic as well as the difference between “Pushed” and “Pulled” content. Consumers/ Customers will be well informed to make the choices and conditions of content they “pull”.

 Orange believes that due to the availability of different platforms and services where to consume content, users will choose that service or platform that better suit their needs. Competition will in the long term help shape the market to ensure that customer are satisfied.
Product placement 

19. OFCOM have consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it. But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion. If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry? 
The UK will be placed under a significant disadvantage within the EU and more generally. As we move towards online delivery of content and as mentioned by the consultation documents and the draft directive the same content will be available from different platforms and more importantly from different jurisdictions. It is very important that the UK remains an attractive market for placement and consumption of content and is able to provide a wider diversity of programs based on new revenue generation models.

The current rules are already dated and the current development of the market and the way citizens and consumers consume content has changed. Consumers are already familiar with product placement as it is frequently used in films and imported US programmes. 

Ofcom’s consultation quoted 3 mains reasons why relaxation of these rules seem to be favoured: such a move would be deregulatory and would remove rules preventing broadcasters from maximising revenue; it would reflect some viewer’s preference to see the realism of programme’s enhanced; and it adds to the variety of media products broadcasters are able to offer advertisers.

We believe that the strict requirements should be substituted by transparency requirements to ensure consumer protection in this area.

Right of reply

22. The right of reply at Article 23 of the existing TVWF Directive will remain, but with its scope extended to cover ‘linear’ (but not ‘non-linear’ services. Is this right? What is the case for or against extending this right of reply to all ‘audio-visual media services? 
The internet is based on the principle of participation. Many of the services to be delivered on the internet by nature already provided suitable alternatives to the right of reply. Features like “track back”, the ability to leave comments that are permanently visible in reference to any service as well as the ability to reference, rank and caveat certain pieces of content. Therefore we believe that article 23 should be a requirement exclusively for those technologies that would not naturally have democratic participation, such as linear services. Any further regulation in the area will not be necessary, proportionate and will increase compliance costs.
23. Article 3f2 of the Directive would require Member States to ensure that audio-visual media services do not transmit cinematographic works outside the periods agreed with their licence holders. This re-enacts Section 7 of the existing TVWF Directive, but applied to audio-visual services as a whole rather than simply to television broadcasters. Would this provision achieve anything, given the existence of copyright law? 

Orange fails to see the need to regulation of this particular issue. License compliance and transmission retransmission rights are regulated by individual contracts and copyright law. This was recently evidenced by the recent Ofcom review of the TV production sector that concluded in the agreement between the PACT and different broadcasters (Channel 4, BBC) without further need for regulation.

Promotion of European work 

25. Article 3f requires Member States to ensure that media service providers under their jurisdiction promote production of and access to European work. No specific quota is set. What would be the most effective ways for the Government to meet this obligation? 
 Orange believes the most effective way to achieve this objective is  to lower the barriers to entry for production of content in particular user generated content from within Europe by lowering barrier of entry in this manner more European content will be made available and distributed. It is important that European citizens are able to participate and take account of these new service trends by ensuring that regulatory framework is sufficiently flexible and fluid and not overburden with unnecessary requirements. We would strongly oppose extension of 3f to non linear content.
Should you wish to discuss any of the points raised within this consultation document, please do not hesitate to contact me directly on 07775 567 798 or johanna.pimentel@orange-ft.com
Johanna Pimentel
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Web site www.orange.co.uk














� The Institute for Prospective Technological Studies (IPTS) is a European Commission Joint Research Centre (DG JRC). The mission of IPTS is to provide techno-economic analyses in support of the European policy-making process. IPTS' prime objectives are to monitor and analyse science and technology developments, their cross-sector impact, their inter-relationship with the socio-economic context and their implications for future policy development.
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