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Introduction

Ofwatch is an organisation that was established to defend the rights of adult television service consumers in the UK. This document represents the Ofwatch response to the DCMS public consultation over the proposed amendment of the Television Without Frontiers directive.
The revision of the TVWF directive raises a number of issues that are of particular relevance to adult service consumers and many of these have not been addressed in the consultation document so an additional section of general comments has been added to this response to cover these points. We have also commented upon certain elements of Government policy where policy issues are intimately linked with the TVWF directive and where adult service consumers are affected.

We would like to thank the DCMS and DTI for being given this opportunity to comment on the proposals for the revision of the Television Without Frontiers (TVWF) directive.  It is particularly important that adult television service consumers are represented as many prefer to avoid comment, yet all are particularly vulnerable to regulatory excess by way of direct and indirect censorship from both the DCMS and Ofcom as well as suffering from inaccurately described and over priced services from broadcasters. 
The impact of the proposed changes will clearly be greatest upon the non-linear services and particularly on the smallest AVS providers, so it is towards these that we direct most of our comments.

Ofwatch would welcome any comments on this response which will is also available at www.ofwatch.org.uk. Comments should be addressed to paul.tavener@ofwatch.org.uk

We hope that this response will inform the debate and help ensure that that the damage done by additional regulation can be minimised.
In summary

The proposals for the revision of the TVWF directive run counter to what is necessary and appropriate for services in the twenty first century. What is needed is consumer empowerment and deregulation, not increased levels of conflicting control from a variety of national and supranational bodies. 

Individual adults should have, and increasingly do have, a greater latitude to choose content for themselves than was the case in the past. Accompanying this increase in freedom is a greater responsibility to protect children from inappropriate content. Both Government policy and the new TVWF directive should reflect these facts. The old policy of proscribing R18 equivalent European services has clearly failed since 2000 and the new policy of indefinite indecision in such matters will not survive the advent of IPTV services and is already bringing Government policy into disrepute. 

Modern regulation should focus more on how adults can best be empowered to make decisions for themselves rather than relying on censorship. Promoting the development and use of filtering software that is, easy to use, secure and robust would do more to protect children than any international directive by several orders of magnitude. The fact that the only reference to filtering software presented in the unofficial draft directive has been crossed out (Article 22b) is a very worrying development that suggests that the European Commission has lost its way in developing these changes.

Not only is consumer empowerment the right approach, but it is the only workable alternative. National and supranational regulation will not provide the desired outcomes but will create a huge and ineffective bureaucracy that may prove surprisingly damaging. A simple check of the content available from search engines such as Google with software filters turned off amply illustrates this point were video content of all types is increasingly available from global sources.

Despite a variety of consultations and a great deal of debate in which the damage likely from regulation has been repeatedly highlighted it now appears almost inevitable that further restrictive regulations of some sort will be put in place. We console ourselves in the knowledge that ultimately any proposed regulations are likely to prove far more of a problem for the regulators of this world than the regulated. 

We would suggest that option 2 be implemented as a means of positively encouraging services to migrate to new technologies. New initiatives in filtering technology and media literacy should be developed aggressively and used as the primary means of regulation on the face of the directive. Any further regulatory creep beyond this should be rigorously resisted.

General comments

The fundamental rationale for imposing additional regulation has not been adequately justified. Old arguments concerning spectrum scarcity are of ever decreasing relevance and the argument concerning mass media effects is also far less relevant in a world where there are thousands of operators rather than dozens. Even the argument that consumers need to be protected from linear content because the content has been chosen for them, rather than by them, ignores the reality of media choice in the modern world. Where niche channels show specific content consumers often know more or less what to expect by channel rather than by programme and continuous regular use of an EPG puts the linear consumer on much the same footing as the non-linear consumer. Whilst there may well remain a place for regulation in some contexts, the huge extension of the regulatory machine that is now being proposed is totally disproportionate.

The internet is perhaps the greatest aid to free expression for the common man that has ever existed and its existence is a testimony to the power of human ingenuity when unfettered by restriction and regulation.  Ofwatch has responded to a number of public consultation documents from the DCMS, from Ofcom and from the European Commission where the introductory sections state a few fine words about the importance of freedom and somewhere there is a rather grudging acceptance that “a balance must be struck”, whereas the remainder of the document focuses entirely on what should be restricted and how this might best be achieved.

There has been enormous regulatory interest in how best to protect the public from inappropriate content, but there has been very little regulatory interest in how best to protect the public from the regulator and how freedom might be protected from regulatory excess. Consumers in today’s world are increasingly finding that regulation is a barrier to accessing content they would like to see rather than an aid for them to avoid seeing content they would rather not.

Encouraging consumer use of effective and flexible filtering software would be by far the most effective method of protecting children. Given the lack of agreement between member states concerning what may or may not be considered seriously harmful to minors this should be obvious. So it is rather surprising to see that filtering technology issues appear to be a peripheral concern rather than a central principle.

We can only wonder at the line of regulatory thinking that has led to questions such as number 17, where the number of advertising breaks in specific subset of program types must be restricted to “35 minutes” across all of Europe, whilst not one single question has addressed the issue of consumer empowerment. 

The multitude of individuals and small businesses who will want to exploit the new technologies for financial gain will require a totally different approach to that of regulating a few dozen or even a few hundred large broadcasting organizations. We fear that this key point has not been fully appreciated.

The proposed revision of the TVWF directive does not adequately address all facets of its expanded scope. Most of the language used still assumes that large organizations will be involved using terms such as “head office” and similar. If it is intended to regulate the activities of individuals then regulation must be worded with due respect for individuals. 

As an aside, calling the new directive the “Audio Visual Media Services directive” is a misnomer because Audio services are specifically excluded and visual services are include regardless of the audio content. A better description would be the Visual Media Services directive.

Comments concerning the unofficial consolidated TVWF 

Concerning Article 2 section 7-10 Abuse or fraud. As in other sections of the draft directive, the wording continues to assume that only large easily located organisations will be involved, but this will not be the case. A number of difficult questions arise where small AVS providers are concerned, such as who will police the ever changing mix of companies and individuals that the new directive applies to? And perhaps more importantly, how much will this cost and who will pay? 

The wording in this section indicates that the intention is to apply the full regulatory machinery of National Government and the European Commission to solve disputes. The tacit assumption is yet again that large organisations will be involved that are worthy of action by such bodies. It is unlikely that a multitude of small services and individuals could be effectively regulated by such mechanisms and the cost of attempting to do so would be prohibitive. 

The measures described in article 2 sections 7-10 appear to be crafted so as to allow member states to more easily restrict cross border transmissions from satellite services. Whilst these measures may have been ‘useful’ in the 1990’s they may well prove to be largely ineffective against internet based services today. We would particularly question how “activity” would be measured for small AVS providers? If a service were to be provided via the internet and marketed via the Internet, which country is most of it’s activity directed towards? 
If a non-linear AVS service were freely advertised by a third party without the knowledge or approval of that service would this be taken into consideration? These proposals are trying to solve yesterday’s problems and will be entirely ineffective against small operators. 

Those people or organisations who wish to distribute audiovisual content that does not comply with the requirements of the new AVMS directive would simply do so from out side of the EU leaving everyone else to cope with an ineffective regulatory burden.

Concerning European adult services and the TVWF

No discussion of a revision of the TVWF directive can be complete without examining the Government’s record in dealing with issues that have arisen concerning the national margin of appreciation, the country of origin principle and Government policy with respect to adult services.

In the past technical, geographical, political and commercial barriers have largely conspired to prevent the citizens of the United Kingdom from experiencing true “Television Without Frontiers”. Terrestrial broadcasts are limited in range and restricted by spectrum availability; whilst all easily accessible satellite services are effectively controlled by the monopoly that Sky has acquired in such services. Both types of service operate under the strict regulatory regime imposed by Ofcom (and the ITC before 2003).

True Television Without Frontiers in the adult genre has been limited to a small number of operators from continental Europe who have provided access to European adult content to customers who specifically wanted to receive it and who had purchased the specialised equipment necessary to do so. The response from the British Government to these services was a series of proscription orders throughout the 1990’s in an attempt to block effective distribution of such European content.

Since 2000 when a high court ruling over the content of R18 rated videos fatally undermined the Government’s position on blocking European adult content, only one further proscription order has been successfully served and more European adult services are now accessible with specialised equipment than had been previously proscribed. 

Following the change in 2000 it would seem that the Government have now adopted a policy of indefinite indecision and silence over the one remaining request from the ITC for a proscription order (Satisfaction TV). It is clear that the real reason for this indecision is to ensure that this embarrassing matter is not referred to the European courts where the Government would undoubtedly loose, given that the European content that it is trying to prohibit is now on sale in high streets across the UK. Continuing claims that the reason for this indecision is due to the fact that “the minister is still considering the matter” (more than 6 years later) only serve to damage the Government’s reputation for honesty and transparency.   

When full scale wide spread internet based services such as IPTV take off, as they will within the next 3-5 years, the number of adult services available to UK consumers from other member states will be likely to increase greatly, the equipment required to receive them will be readily available to all and the chances of effectively blocking these services given that the overwhelming majority of them are, and will continue to be, legally licensed in their country of origin will be limited.

Given the above we suggest that now would be a good time for the Government to review it’s policy in this matter. The realities of the twenty first century must be faced, however unpalatable they may be to some, and it would be far better to conduct a controlled reappraisal now than to let existing policy fall further into disrepute and cloud decisions over the revision of the TVWF directive.

If a new policy was to be adopted that accepted that adults do have the right and responsibility to decide on these matters for themselves rather than have the decision taken for them, it would be greatly welcomed by consumers of adult services and would also help provide a more coherent European standard. 

If the Government decides to continue with the existing practice of hindering and obstructing European adult services then the main casualty in the long run will be British businesses and Government policy would become an increasingly embarrassing irrelevance.

Answers to specific questions

1. To what extent would Option 2, 3, or 4 ease market entry for new providers of audio-visual media services, or prevent it or make it more difficult?

Option 4 would provide a significant barrier for new providers of audio-visual media. Option 3 would provide a smaller barrier and option 2 would provide a positive incentive for providers to move to new internet based services, by way of reduced regulatory cost.

Of particular concern is the distorting effect that option 4 and to a lesser extent option 3 would have on the evolution of audio-visual services. 

It is generally easy to relocate internet based services and this is particularly true of very small companies and individuals (those who believe that relocation would only be easier for large international companies may be interested in our response to question 8). There are currently few benefits to be gained by small non-linear services from taking advantage of the country of origin principle, but there is the prospect of significant regulatory cost. Under these circumstances it would seem entirely likely that the effect of regulation would be to force a large number of these services to relocate beyond the EU.

In an unregulated world it might reasonably be assumed that individuals and very small companies would be the initial seed from which larger companies and corporations would eventually grow. If large numbers of these very small companies become established beyond the EU they may well remain there and rob the EU of much of the feed stock that would in time have grown into bigger EU businesses. 

2. To what extent would Option 2, 3 or 4 limit the freedom of firms active in the markets which are affected to determine their own prices, product characteristics and/or quality and standards, means of advertising the product and distribution channels?

It is not at all clear how regulation would be enforced and it seems entirely likely that smaller operators might be overlooked entirely simply on practical grounds. Assuming that some means for effectively imposing these regulations were to be found, Option 4 and to a lesser extent option 3 would clearly interfere with companies and individuals rights to organize their own affairs.

Companies faced with additional regulation in such a situation would undoubtedly seek to avoid it where possible. The more regulation that is introduced the greater the scope for exploiting loopholes and conflicts in that regulation as every definition has the potential for interpretation in ways that were not originally intended. Many AVMS providers might well exploit the distinction between linear and non-linear as there is significant scope for blurring these definitions. For example what would constitute a single “programme”? This single issue alone offers considerable scope for difficulties as companies struggle to avoid regulatory interference.

3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services?

Speaking from the perspective of adult oriented services there will be few benefits and many costs of adopting option 3 and especially option 4 unless significant changes are made to protect UK businesses.

Where adult content is concerned it should be recognized that the existing regulatory broadcasting framework in the UK is highly unsatisfactory from just about every viewpoint. Domestic services neither provide the strength of content that customers want nor the degree of protection to children that the regulator would like. Continuous market interference has resulted in the UK having the largest number of adult services in Europe, none of which are truly fit for purpose and all of which mislead the customer into expecting content that will not be provided. 

When adult content from other member states becomes readily available to a mass market via IPTV at an affordable price the artificial UK domestic adult service market will be seriously damaged or collapse entirely. 

Short of draconian restrictive measures such as those imposed in China, it would appear unlikely that any application of a UK “national margin of appreciation” would be effective in suppressing non-linear adult content from other EU member states. Attempts to do so would merely serve to damage UK companies and annoy consumers without providing any significant protection or benefit. 

4. What impact would the Options have in terms of compliance costs, especially for smaller firms?

Unless the cost is very low indeed many smaller services will simply operate from outside of the EU. Perhaps a better question would be what is the benefit to a small company of operating within a regulated EU environment as opposed to an unregulated environment beyond the EU?

We note with great alarm that the cost of regulatory compliance for small companies has been estimated to be well in excess of £30,000 per year (RIA 6.5). If this is accurate then the “level playing field” that is supposedly being created will in fact be located on a high plateau that was entirely inaccessible to members of the general public and would place an intolerable burden on the smallest companies. This situation is entirely unacceptable and would force many to either abandon any plans for entering the market or, more likely, create an enormous pressure to find some legal means of establishment beyond the EU. 

It would appear yet again that insufficient consideration has been paid to the consequences for the smallest operators. This is particularly worrisome given that the smallest operators are likely to a) be present in the greatest numbers, b) represent the largest benefit to public free expression c) be the most innovative and flexible operators. 

If the TVWF directive is to be extended to include individuals and very small companies (and we would suggest that this is entirely inappropriate) then the very least that can be expected is that the directive is written with these small operators in mind. If the new directive is only intended to be a means of enforcing the TVWF principles on large companies operating via the internet then this should be made clear. If it is intended to apply to everyone then it should be worded appropriately.

5. Would any of the Options give rise to a potential for displacement of economic activity as between different parts of the audio-visual services sector? Would it give rise to decisions in this sector to relocate to or invest in non-EU locations?

It would seem likely that significant relocation would occur. The degree to which this might actually happen is hard to judge, but if Ofcom’s assessment of the enormous cost of regulatory compliance is accurate, then there would be little choice for many. Given the ease with which a small Internet based service can be relocated and the lack of benefit that these regulations will have for the service provider, the threshold for transfer would be expected to be extremely low.

6. Would Option 4 have any indirect impacts on firms’ competitiveness in audio-visual services, or more generally?

Yes.

7. If the TVWF Directive were extended to add only mass-media video-ondemand services of the kind currently available - so excluding all other forms of ‘non-linear’, on-demand services - what would the costs and benefits be?

It would be greatly beneficial to reduce regulation of small services in particular, however it should not be necessary to regulate non-linear services at all. If there was to be a distinction between mass media and non mass media it could create a distorting regulatory pressure for services to be seen as non “mass-media” whatever that might be defined as, so as to avoid the inevitable cost of regulation.   

If the decision is made to regulate all non-linear services further questions will need to be addressed such as how are the multitude of non-linear services to be policed? By who? And at what cost?

For many some services, particularly adult services, the benefit of distinguishing between linear and non-linear services is rather arbitrary. When people subscribe to an adult service it is clear what sort of content will be available. In this instance individual choice is made in the process of selecting the type of service not in the process of selecting a particular channel or program.  

Content is king and if some types of content are restricted on some types of service the restricted services will suffer at the expense of the non restricted services.

Market information

8. What are the market structures in the various sub-sectors covered by the draft AVMS Directive, and what are the overlaps between them?

Many of the structures and sectors are currently emerging so this is a difficult question to answer. However it would seem reasonable to suppose that any new directive would have a significant effect on market structure and many service sectors might be particularly susceptible to regulatory influence.

All manner of possibilities exist including the emergence of entirely new sectors driven purely by regulatory pressures. Many individuals and small companies will object to their nonlinear content being ‘regulated’ out of principle and if the cost of this regulation is high (high by the standards of individuals and small companies, not high by the standards of large corporations) then the pressure to avoid it will be very great indeed.

It would be entirely conceivable for businesses to emerge beyond the EU that would provide nominal “host company services” for smaller EU AVS operators. These companies could provide all of the necessary staff and facilities to ensure that “head office”, “work force” and similar regulatory requirements were met to establish the company as being outside of the EU, leaving the AVS operator as a mere content provider for the foreign host company.

This would lead to the apparent expansion of the content provider market at the expense of the “broadcaster” market, leaving more EU “Endermol’s” and fewer EU “Channel 4’s”. Of course the basic nature of the services wouldn’t change simply the legal arrangements, the sole driving force being regulation. This would be particularly easy for nonlinear services where scheduling decisions are not required and needless to say the emergence of such sectors would not be productive for the EU.

Country of origin

9. Are there any instances in which the current lack of harmonisation of controls on non-linear audio-visual services among Member States is limiting competition in this sector?

None that we are aware of.

10. Specifically, have businesses felt that the current derogations under Article 3 of the Electronic Commerce Directive harmed their business and thus whether the inclusion of their services under this proposed new Directive would be beneficial?

No Comment.

Place of establishment, jurisdiction, and derogation

11. Would the rules proposed in Article 2.3, for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector?

Probably they would in many cases, but there are likely to be many exceptions particularly amongst smaller operators (see example in question 8) and those who wanted to avoid regulation. Every section or clause that is added to the requirements merely creates further scope for loop holes.

The proposed rules use the phraseology of the last century. The multitude of small operators will simply not be able to be managed in the same way as broadcasters have been in the past by measures such as “head office” and “work force”. There is a need for a serious rethink in this area as regulation needs to be scaled back not expanded.

If regulation were to be expanded regardless of the consequences then either regulation would be ignored, which would be pointless and damaging to all of the authorities involved, or if regulation were strictly enforced it would be costly given the large number of entities likely to be involved and would almost certainly force some operators to relocate beyond the EU and deter others from entering the market.

A third possibility is perhaps even more likely and dangerous. Regulation may be strictly enforced in some member states, whilst being very lightly enforced in others. If this situation arises then it may lead to some member states becoming the preferred location for establishment, which would considerably distort the internal market. This effect would be aggravated by the mobility of services.

We have concerns that many EU member states do not take the issue of regulation as seriously as the authorities in the UK. Regardless of the rights or wrongs of this matter we believe that it will be the source of significant issues in the years to come if non-linear content is regulated in the manner suggested. 

Protection of minors

12. Article 3d of the Directive would require member states to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the e-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors?

No Article 3d would not give consumers adequate protection from services which might be harmful to minors nor did the original TVWF equivalent and any one who thinks it will is sadly mistaken.

There are irreconcilable differences of opinion at the highest levels concerning what might or might not cause harm or serious harm to minors and it is perhaps worth spelling out precisely what this means in practice. It means that content that causes serious harm to minors, in the opinion of one member state, may be legally licensed in another member state where the opinion is that the content is not seriously harmful to minors.

Given the open and International nature of the internet, what one member state deems to be seriously harmful content may well be legally available online from another member state. Minors can no longer be effectively protected by regulation from above in an environment where a multitude of differing and conflicting national margins are trying to operate across a common and open infrastructure. The simple fact is that any formulation of directive operating at the EU level that permits multiple and conflicting interpretations will be extremely limited in the protection that it can provide.

It is no longer practical or appropriate to impose regulation from above in such a manner. The methods of protection used twenty years ago are no longer fit for purpose and should be replaced by more suitable means. The best method of protecting children from inappropriate content is to ensure that suitable filtering software is installed at the point of consumption, that this software is robust, easy to use and that adults are empowered to use it effectively. 

The Government policy with respect to adult services and protecting minors is in need of serious overhaul to reflect the realities of the twenty first century and the advent of the internet. What is needed is not a national margin of appreciation but an empowered personal margin of appreciation. Considering the lack of agreement by the ‘higher authorities’ the principle of subsidiarity followed to its logical conclusion should allow a greater personal margin for individuals. It should be recognized that inappropriate and harmful material is and will continue to be easily accessible via the internet and that a great deal of it is already in the possession of millions of adults though out the nation.

The degree of protection that individual adults can provide to minors dwarfs any protection that can be provided by an amended TVWF directive by an enormous margin. Yet the fact that so much effort is being spent in reinforcing regulation rather than empowering individuals is indicative that the European Commission have not understood or do not accept this fact. Attempts to sanitize the internet to make it safe for children will not be effective, but are likely to create an enormous and expensive bureaucracy that will do a lot of damage to diversity and freedom.

Incitement to hatred

13. Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation? These prohibitions go much wider than current UK law. What consequences would this have for freedom of speech?

No, article 3e would not provide adequate protection, nor would any other formulation and for very similar reasons to those outlined for the previous question. We already have very serious concerns for freedom of expression in the UK for a variety of reasons and new European legislation that imposes further restrictions is the last thing that is needed.

We are encouraged that the Government appears to be concerned about the issue of freedom of speech, although the succession of restrictive legislative projects that have appeared recently to restrict speech and even thought such as the extreme pornography and religious hatred legislation to mention but two, tend to undermine this position as does the Governments appalling record concerning proscription orders discussed at greater length above.

Advertising – qualitative controls

14. Articles 3g(c)(iii), 3(d), and 3(e) contain controls on advertising via any audio-visual service which bear on health and safety. They are supplemented, for linear services only, by Articles 14 and 15.  Would these controls between them be effective in achieving the right balance between commercial freedom and public health?

No comment

Advertising - quantitative controls

15. What will be the impact of allowing for isolated advertising and teleshopping spots in sports programmes (Article 10.2)?

This would be beneficial for providers, would provide a minor irritation for consumers, but is almost certainly justified given the state of advertising revenue. 

16. What will be the impact of removing the prohibitions in Articles 18 and 18a that put a limit on the amount of teleshopping allowed on a channel that was not ‘exclusively devoted’ to teleshopping?
The need for this restriction is such that most members of the general public would probably be entirely unaware that any change had taken place and would continue with their normal practice of channel hoping until they found content of interest. Any service that was unwise enough to fill a non-teleshopping channel with teleshopping content would be likely to rapidly end up with an empty shop.

17. What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, childrens’ programmes and news programmes may be interrupted by advertising or teleshopping once for every period of 35 minutes?

This is another entirely superfluous regulation that adds additional work for the regulator and ultimately cost to the consumer, but provides little of value to anyone. This question highlights the degree of micro management that already exists in regulation and the lack of interest or commitment to deregulation. 
Thankfully it would be entirely impractical to implement this regulation for non-linear services. 

Sponsorship

18. Are the rules on sponsorship of audio-visual media services set out at Article 3h necessary and sufficient to safeguard the integrity of the services that are sponsored?

No comment

Product placement

19. OFCOM have consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it. But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion. If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry?
UK broadcasters, programme makers and the UK advertising industry would be seriously damaged by the continued erosion of advertising revenue as traditional advertising methods become increasingly less effective due to PVR technology. Other EU member states would suffer no such impact.

The UK will undoubtedly retain it’s discretion, but only technically, in reality discretion will be lost when the European decision is made.

Surreptitious and subliminal advertising

20. Is the definition of surreptitious advertising at Article 1(h) sufficient

to catch all possible forms of abuse?
Probably not.

21. Should there also be a definition of the ‘subliminal techniques’ which

are to be banned (Article 3g(b)?
No comment.

Right of reply

22. The right of reply at Article 23 of the existing TVWF Directive will remain, but with its scope extended to cover ‘linear’ (but not ‘nonlinear’ services. Is this right? What is the case for or against extending this right of reply to all ‘audio-visual media services?

The nature of the ‘harm’ that is being protected against i.e. protection of reputation and similar, is not limited to audiovisual services and is probably more of an issue for text based services. If the case is not strong enough to justify regulating the written word in this way (and it’s not) then it certainly is not strong enough to regulate nonlinear AVS. Again those who don’t wish to be identified will operate from beyond the EU.

Film rights

23. Article 3f2 of the Directive would require Member States to ensure that audio-visual media services do not transmit cinematographic works outside the periods agreed with their licence holders. This reenacts Section 7 of the existing TVWF Directive, but applied to audiovisual services as a whole rather than simply to television broadcasters. Would this provision achieve anything, given the existence of copyright law?

No nothing.

Short reports

24. Article 3b offers a limited transfrontier right of access to footage of major events, including (and  especially) sports events for television news purposes. Does this strike a fair balance between the respective rights of the rights holders, broadcasters, news agencies, sports organisations and other event organisers, and the interests of the public? Should this right be available to broadcasters in all Member States, or should it be available only in Member States that already allow such access to footage of major events to their own domestic broadcasters?

No comment

Promotion of European work

25. Article 3f requires Member States to ensure that media service providers under their jurisdiction promote production of and access to European work. No specific quota is set. What would be the most effective ways for the Government to meet this obligation?

If consumer’s value European work, and we suspect that they do for a variety of cultural reasons, then there should be no need for this requirement. If consumers do not value European work then forcing EU services to supply such work would merely drive consumers to non EU services which are likely to be just a mouse click away. This area should be left to market forces.

To answer the question directly, we would suggest regulation with the very lightest touch possible would be appropriate.

Paul Tavener

On behalf of Ofwatch

August 2006
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