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Microsoft Submission to the Modernisation of Audiovisual Content Services Regulation Consultation
Executive Summary

Microsoft welcomes the opportunity to comment on this important topic.  Our key conclusions, described in more detail in the remainder of this submission, include the following:
· As a company with extensive investments and operations in Europe, and significant interest in the growth of the European online services market, we are concerned about the proposals embodied in the Commission’s proposed Audiovisual Media Services Directive. 
· The online audiovisual sector is experiencing an extraordinary period of dynamic technological change and market convergence.
· Given these factors, it would be premature to impose a particular regulatory structure on this nascent industry.
· Self-regulation of the online sector is working well and provides the flexibility necessary to respond to rapid changes.
· The Commission must carefully consider the developments taking place in the online sector before mandating a shift away from self-regulation.  Rigid government mandates could harm growth in this important area of the economy.
Introduction
This is a timely consultation on an important topic. We appreciate the opportunity to help the UK Government reflect on the various options available regarding audiovisual content services regulation, and to offer our thoughts as to the potential impact of various approaches on UK industry and social policy objectives.

From our perspective, both as we look at our own business in the UK and in the markets where we compete or intend to compete, online delivery of services is increasingly an important part of what we do.  Within a variety of service markets, a variety of audiovisual services and services that incorporate audiovisual content will be offered, and new business models for such services will continue to develop.  These services will revolutionise some existing markets, create new markets, and generate new and interesting competitive relationships (as well as alliances).  Getting the regulatory environment right is a critical element in determining how fast or how fully this growth will occur, including how quickly UK citizens will get the opportunity to experience these new services.
In some respects, these trends are part of a broader trend of market convergence and, as we said early on with respect to the Commission’s proposals to modernise the “Television Without Frontiers” Directive, convergence does not imply a “one size fits all” approach to regulation. Consumer expectations and the potential for user control differ significantly between broadcast and online technologies.  The degree of editorial control by service providers differs significantly as well, particularly in the case of services that merely host user-generated content.  In this submission, we describe some existing and potential online audiovisual services and highlight how the Commission’s proposal (or other options) would impact these service plans.

At the same time, it is worth noting that the future shape of this rapidly changing industry is uncertain.  What online audiovisual services prove popular with consumers and advertisers, which players in the value chain will innovate first and innovate best, and which models will spur further growth are very much unknown.  In this regard, we note that the Commission has recently launched a Consultation on Content Online, in which it asks a number of questions regarding the nature of future business models for online content, and seeks to examine which economic and regulatory barriers online content services face in Europe’s single market. 

In our view, this is a valuable exercise and we applaud the Commission for undertaking it, but wish it had been launched and completed prior to proposing a new Audiovisual Media Services Directive to bring online audiovisual media services under regulation. A key consideration in enabling the competitive and innovative process to play out is how government can best create regulatory certainty, so that businesses in the UK and elsewhere know where they will face regulation and can react accordingly.  This means not only establishing a common regulatory framework for Europe – as the AVMSD intends – but also ensuring that definitions are clear and that categories of restricted content or advertising techniques are carefully bounded.

It is not necessary, however, to remind service providers what is expected of them.  Online service providers are well aware of the importance of creating an environment that fosters free expression, and also allows users to manage access to content (particularly content that might be harmful to minors or contain incitement to hatred).  In this respect, however, we have not identified any instances in which the lack of harmonisation of controls on non-linear audiovisual services among Member States is limiting competition or innovation.  

We also agree with the Department that the impact of applying Article 3d to online services may yield only incremental improvements for consumers – given the volume of Internet content services which operate outside the EU.   While strongly supporting the Commission’s objectives, we believe protection for consumers, with respect to services that might be harmful to minors, is better addressed through continuing efforts at consumer education, self-regulation, technological development and, in the case of illegal content (e.g., child exploitation), support for law enforcement.
Future Online Audiovisual Services

In this section, we briefly describe some of the future online audiovisual services that are being discussed among the industry, and are either offered today or may come to pass.  The purpose of this is to illuminate the extensive variety of services, including the extent to which they do not neatly mimic traditional broadcast services.

Currently, many firms who offer online advertising are interested in adding video to the mix of content they offer, in addition to existing features such as Internet search, hosted email, news and other features.  Video services could include both commercially-developed content, such as MSN Video’s recent agreement1 with the FOX network for the programme “Arrested Development,”, and user-generated content, such as amateur home videos and content in the public domain.  Some content will be offered for sale; in other cases for free.  In both cases, the service provider will offer the video under license from the owner.

These services will in many respects resemble Internet portal services and in the case of established portals, are likely to share a common “look and feel” with other services offered via the portal.  They may share some of the community aspects of the portal – similar to an online discussion forum.  This suggests consumers are likely to approach these services with expectations similar to which they approach non-audiovisual services such as search (including image search) and hosted email (which many consumers use to distribute video files).

Also among the more recent services that portals and other Internet service providers have introduced are blog software and tools for hosting one’s own blog or other “space”, which can of course include audiovisual content.  Some of these are intended for communication among a discrete group of contacts known to the user (e.g., Windows Live Spaces) but others are intended as tools for offering a mass-market means of distribution.  As noted below, some may also have commercial intent – or acquire commercial characteristics.  

The audiovisual services enabled by such hosting services potentially include “podcasting,” where a given user creates a “playlist” of interesting content and invites others to experience it by subscription – usually through subscription by an RSS feed or other automated distribution mechanism.  (“RSS” stands for “Really Simple Syndication” and is a technology that enables automatic streaming of web content from one IP address to another, so that the receiving end is alerted and updated anytime the originating source is updated).  They can also include blogs or “spaces” which host a variety of audiovisual content available for on-demand streaming.

Aspects of these services, along with aspects of traditional media, may yield yet new services and new business models.  “BeetTV,”, for example, http://www.beet.tv/ is a service that uses the ability to post user-generated short video clips in a community blog-like atmosphere that also resembles a news magazine.  Via both user submissions and content acquired by the website host/publisher, BeetTV features a variety of short video clips featuring newsmakers and other commentators discussing the revolution in audiovisual media. 

For example, here http://www.beet.tv/2006/06/microsoft_will_.html Microsoft’s Todd Herman discusses the use of the MSN/Windows Live portal not only to offer live NBC news programs online, but also to provide consumers with the ability to search for, and play, clips of NBC news, not to mention user-generated video content – and to access this content through a variety of devices, wherever they may be.

The age of online video is, in our view, clearly upon us.  In many respects, it is an extension of recent phenomena such as blogging, podcasting, and other online activity.  In other respects, it is an extension of traditional media, as organizations such as the BBC or media retailers such as Virgin take advantage of the capabilities of the Internet.  Business models are likely to be primarily advertiser-supported, although some services may also be offered on a subscription basis.  In all cases, though, these new online video services are likely to re-invent old concepts and, in the process, invent new models yet unknown.  

For example, online service companies may find themselves re-envisioning the concept of the “channel” – editors may assemble video content on relevant topics on to a single webpage, for example, which is updated on a regular basis.  But the percentage of user-generated content may be much higher than in traditional media.  

Online journalists may serve as hosts for such webpages, just as news anchors on traditional broadcast channels.  But users may have the ability to talk back in real-time – a feature that is (for good or for ill) not part of broadcast TV.  

Sponsored advertising, where a broadcaster selects the ads displayed (and is paid by advertisers) may be found online but there is also likely to be further development of the online adcenter model, where a separate company brokers between service providers and advertisers.  (And, of course, the ads themselves are likely to be audiovisual media). This would reduce or remove the ability of an online service provider to have editorial discretion over ads, but it may increase ad relevancy and foster innovation and growth in European online content.  

Whatever online video is to become, it is now in an age of intense experimentation.  Citizens and businesses alike are constantly seeking – and discovering – new ways to leverage both the participatory qualities of the Internet, the capabilities of more convenient and inexpensive video recording devices (including mobiles), the increased capacity of broadband connections, and potentially also frustration with the more controlled forms of traditional media, to create new and exciting service offerings, communities, environments and sources of information and entertainment.  It is, in short, an environment in which regulatory caution is in order.

The Public Consultation on Content Online
The Commission has recognised that the online sector is in a state of rapid evolution that is “blurring the borders between content and access business”.  To address the challenges posed by the emergence of new technologies, networks and services, in July the Commission launched a Public Consultation on Content Online in the Single Market. 2   
The Consultation is intended to help the Commission develop policies aimed at promoting new business models for the creation and circulation of European content online.  The areas covered by the consultation appear to overlap considerably with the “audiovisual media services” intended to be covered by the AVMSD and include, among other things, “audiovisual media online” such as television broadcasting, films and radio, and games.
In the Consultation, the Commission is asking critical questions for the future of EU policy in the online sector such as: How should EU policy be designed so as to stimulate the creation and legal distribution of creative online content and services in Europe?  What are the obstacles to the implementation of successful new business models?  Would creative businesses benefit from Europe-wide or multi-territory licensing and clearance?  
We applaud the Commission for undertaking this consultation.  But given that the Commission has not yet received input from European stakeholders on these fundamental issues, the proposal to extend the Television Without Frontiers Directive to the online sector may be premature.  
In its amendments to the Television Without Frontiers Directive, the Commission is proposing to apply, even to “non-linear” services, many rules that are intended for services that resemble traditional television (such as restrictions on advertising and product placement).  The Commission is in essence assuming that the audiovisual services of the future will follow a business model that resembles traditional television in fundamental ways.  But as the Commission’s own consultation indicates, the shape of the online audiovisual market is far from clear. 
By imposing a regulatory model on the online market now, the Commission is likely to create a regulatory regime that will not respond to the needs of the future, or even the present market, given the high degree of experimentation that characterises the online sector.  This regulatory model may harm growth by imposing regulations that do not make sense in the rapidly evolving online world.  The impact may be particularly hard on new, start up companies that are often among the most innovative.   It may also become necessary to change the regulatory regime in the near future, creating legal uncertainty that may also harm growth.  As a European IT company with extensive operations in the UK and other EU countries, this is of great concern to us.
Many of the specific shortcomings in the Commission’s proposal are discussed in the remainder of our comments.  These shortcomings often stem from an attempt to apply a broadcast regulatory model to the online sector. Given this problem, the rapid changes in the online market described above, and the lack of a well-developed Commission policy in this area, extension of the Television Without Frontiers Directive to the online sector does not appear warranted at the present time.

“Commercial” Services
The European Commission has suggested that the proposed definition of “audiovisual media service” excludes “non-economic” offerings, including private websites and blogs.3  However, it is worth noting that many of the services we describe above could easily be considered “economic” offerings given that they earn advertising revenue; in some cases the creator of the blog or online presence relies on site traffic for their primary income.  

These offerings are still extremely small compared to incumbent media providers such as broadcasters – reportedly, a well-known video of geysers produced by combining soft drinks and candy tablets generated more than 5M views and yet earned only US$30,000 - but they could clearly be swept under a definition of “economic” offerings, without clarifications to the proposed definition.

It is hard to imagine which services the term “audiovisual media services” – defined as “provision of moving images…to inform, entertain or educate, to the general public by electronic communications networks” - does not cover.  As Ofcom has noted:

 “[t]he claimed target of this revision is video on demand (VOD) services that are competing directly with broadcasting.  Yet the definition of AVMS advanced by the Commission is very broad, vague and ambiguous, going well beyond VOD. It potentially, and perhaps inadvertently, catches a significant number of new third generation mobile and web-based services, including videoblogs, online video games, webcams, online newspapers or magazines which carry significant amount of video content, and even individual websites that host user-generated content.”34
It is not clear, to us anyway, whether the Commission intended to regulate only video on-demand services and simply drew the definition too broadly, or whether the Commission believes that all online audiovisual media services, including 3G mobile and web-based videoblogs, should fall into the regulated category.

We wish to note here that Microsoft and other Internet companies pursue a variety of self-regulatory measures in the area of online content potentially harmful to children – including providing filtering tools, support for consumer education, and ratings systems in the case of commercially developed content such as studio video games (via the ISFE and PEGI organizations).

The reason to note this fact is to make clear our view that the question is not whether commercial services present issues which might warrant self-regulatory measures, but whether the Commission believes all online audiovisual services are so similar to on-demand broadcast services that they should be subject to the same regulation – rather than leaving online providers free to experiment with new service models and to develop self-regulatory solutions to these concerns as needed.  

A further concern is whether – consistent with the principles of better regulation - consistent application by national regulators can be achieved given that the current definition of audiovisual media services is so broad.  We are skeptical that it can.
We are aware that the European Parliament is considering a number of amendments to the proposed AVSMD that would reduce its scope, for example by excluding services that fall within the category of “information society services”  We view with favor, as well, amendments that would limit the scope of the directive to linear services only.  Our hope here is to articulate, from the perspective of a European service provider, why that is the case – and in particular how addressing the scope issues will improve the market for online services in Europe.
Identifying the Service Provider
It is also true that, with many of these services, the “media service provider” – defined in the proposed Directive as “the natural or legal person who has editorial responsibility for the choice of the audiovisual content of the audiovisual media service and determines the manner in which it is organized” – is difficult to identify.  The consumer experience may be enabled by the interaction of a variety of parties from a variety of countries across Europe – or worldwide – including individual users.  Application of Article 3c to such services, for example, is therefore problematic, as well as identification of the relevant regulatory authority.

In the case of videoblogs, for example, it seems reasonable to expect that these will follow the trend of traditional text-based blogs in that their creation will be made possible through one of two ways:  user-hosted blogs powered by client-side software (e.g., Movable Type or RadioUserland45), or service provider hosted blogs such as those provided by Windows Live Spaces and others.  Consumers viewing audiovisual media may often not know whether the content is being distributed from an individual’s PC or from a service provider’s server.  It is highly likely, moreover, that the same clips or other content would be available through both methods.  

More importantly, even where service providers host videoblogs, it is likely that they will not have editorial responsibility for the choice of the audiovisual content.  This will be up to the user and hosting services who do not – and as a practical matter cannot – preview, rate, analyze, tag, or otherwise assess the type or nature of every single clip, file or other audiovisual content before it is posted.  Rather, service providers may choose to moderate content after it is posted – removing content which is either illegal or violates the service’s terms of use.6
There are additional examples where the inability to identify who is the “service provider” suggests that the definition in the proposed Directive is unworkable in practice.  For example, there may be services where a website creates an “audiovisual community” – allowing viewers to, on demand, see streaming video messages, commentary, short films, etc., that are created by individuals or 3rd parties, posted either by the webmaster and/or other users who create profiles or lists – organized by type of content or under a personal profile.  A website host here would exercise no control over the choice of content, at least not pro-actively.7
Narrowing the Scope of the Directive
The Department asks whether extending the Directive only to mass-media video on-demand services of the kind currently available – and excluding other forms of non-linear services – would yield different costs and benefits?

We agree that this approach would likely reduce the net costs to European industry.  However, it would be reasonable to expect there to be a principled basis for regulating a particular form of video on-demand service but not another, assuming both are considered “non-linear” services.  

We are not aware of any such reason – for example, that existing video on-demand services do not benefit from the country of origin provisions in the E-Commerce Directive – that would warrant such an approach.  A preferable approach might be simply to either retain the existing Directive or to expand it only insofar as there are broadcast services not covered by the existing Directive and which are also not covered by the E-Commerce Directive.

Potential Impact of Various Regulatory Options

We also agree with Ofcom that by bringing thousands of small business and start-ups within the scope of regulation, the Draft Directive risks hindering future economic growth of this sector in Europe.78  Online audiovisual services are uniquely vulnerable at the early stages of development to regulatory risk and uncertainty – whether or not they are offered by new start-ups or established incumbents.

In either case, the capital allocated to new, experimental ventures is high-risk capital and is less likely to be ventured in the face of undue regulatory uncertainty.  And even in the absence of uncertainty, where regulation adds costs or threatens extensive oversight, bold steps are less likely to be taken.9
Another cost of either vague or unduly broad regulatory scope is that provisions which are impossible to administer are ignored or cleverly evaded.  Whether at the national implementation level, or at the individual compliance level, inconsistent compliance will similarly undermine the objective of fostering confidence in regulation, as well as growth in this sector.

Finally, it is worth noting that the proposed AVMSD creates risks that consumer expectations with respect to the protection of minors and human dignity in the online context are unduly raised.  Undoubtedly consumers hearing that national governments are to implement the Directive may reasonably expect that such implementation will tangibly address concerns related to the provision of harmful content online, or signal that they no longer need to follow sound precautions, including using filters, when going online.

But if no tangible effect is felt – as is likely – (or if the availability of services is over-restricted) consumers are likely to be unhappy.  And they may feel less confident in both the safety and the promise of the online environment – curtailing economic activity from the demand side as well.

Implementation Costs
Country of Origin

We are not aware of any instance in which the lack of harmonization of regulation on non-linear audiovisual services among Member States is either limiting competition or where derogations from the Country of Origin principle have created significant implementation costs.  There have been some examples of extraterritorial application of national rules, but they are by far the exception rather than the rule.

Moreover, online services generally require some degree of national localization for language, local interests, events, news items, and cultural trends/fads.  While we agree that the country of origin principle is extremely important to preserve, it is likely that online audiovisual media services will continue to be able to adapt to local conditions at less cost than implementing the new requirements proposed under the Audiovisual Media Services Directive.

It is also worth noting that, as the Department’s “Issue Grid” indicates, the proposed Directive does not eliminate derogations from the country-of-origin principle, it simply establishes different criteria for such derogations.  We of course believe Member States should be able to act against abuse or fraudulent conduct, but that in the case of online services, the eCommerce Directive already allows for Member States to do so.

Place of Establishment and Jurisdiction 
As noted above, it is very difficult in some cases to identify which entity involved in a given consumers experience would be the “media service provider.”  With that in mind, the provisions in proposed Article 2.3 are not adequate to establish clarity with respect to place of establishment and jurisdiction.  Those proposals focus on the location of where a media service provider a) has its head office; b) where editorial decisions are made; c) where its workforce operates, etc., with a fallback to Article 43 of the Treaty, which seeks to guarantee the right of establishment throughout the European Community.

The issue is not so much with the definitions provided, however – these definitions may work reasonably well in the case of a service provider whose business is structured similar to that of an incumbent broadcaster – and we do not believe that the Commission needs to undertake to revisit these provisions, provided it revisits the scope issues addressed above.  Rather, the difficulty arises from the fact that future online media services are in some cases to be provided from multiple locations and/or by content decisions by multiple parties.
Protection of Minors and Incitement to Hatred

The Department notes that while Article 3d would require Member States to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the development of minors (or which contains incitement to hatred), it does not create any additional powers over services provided from outside of Europe.  

We agree and, as noted above, observe that it is important that policies and regulations not unduly raise consumer expectations.  Regardless of what the Community or Member States do with respect to content and services that fall under their jurisdiction, it will be important for consumers to have available tools and information that allow them to manage their online experiences – including web content filters, parental controls, and similar tools.  The best way to address legitimate concerns regarding protection of minors will remain such technological tools and education.

We are less convinced, though, that Member States will necessarily lose the ability to regulate non-linear services under the e-Commerce Directive.10  Rather, it seems reasonable to conclude that online services within the scope of the e-Commerce Directive will remain so.  While overlapping Directives are not necessarily unmanageable, as we have noted elsewhere, it might be preferable to simply amend the proposed Audiovisual Media Services Directive to exclude any service that falls under the e-Commerce Directive.11
Free Speech and Human Rights

Microsoft notes that the European Parliament has stressed that “freedom of expression is a key value shared by all EU countries and that concrete steps must be taken to defend it.”12  We think it a reasonable proposition that both the content and traffic data of electronic communications, including online audiovisual media, fall within the scope of the right to free expression as recognized in a number of international and European instruments.

At the same time, we recognize that protection of minors and restrictions on incitement to hatred can sit comfortably in a European framework that promotes free expression and creativity.  This point has been recognized, in the online context, as far back as the Commission’s Green Paper on the protection of minors and human dignity in Audiovisual and Information Services.13
Our point here is not that regulation of such necessarily threatens free expression.  Self-regulation, after all, is regulation albeit of a voluntary nature and the importance of protection of minors is not denied by anyone.  Rather, it is that the prospect of expanding the scope of broadcast regulation to online services that do not follow the broadcast model could lead to administrative procedures that do.  

In more restrictive countries – outside of Europe – there are sometimes requirements that require any news information website to be part of the official media system, and to register with the government in order to operate.  This is an effective way to ensure that these service providers do not distribute content deemed harmful.  It is not, however, particularly conducive to either free expression or stimulating growth and investment in online audiovisual media services.

There may ultimately be room for Member States to implement the proposed Directive in a manner that does not require such registration, licensing, or other regulations.  For example, Article 3d provides that Member States “shall take appropriate measures” to ensure that audiovisual media services are not made available in such a way that might seriously impair the development of minors.  This might allow for continued application of self-regulatory mechanisms – such as the provision of content filters, SafeSearch options, and other tools by Internet access and online service providers; the “light touch” approach that the Commission has indicated is intended.14
While we of course believe online service providers should be accountable to law enforcement in the countries where they do business, there are ways to ensure such accountability that are better suited to protecting free expression than others.  The proposed AVMSD does not adequately ensure that those paths will be chosen.  On those grounds, it might be preferable to handle online audiovisual media differently.  

In the end, obtaining a rich and diversified range of cultural expressions in Europe is more likely to be achieved by allowing audiovisual media services to continue to evolve rapidly and to experiment in an environment governed by Internet rules rather than broadcast television rules.  We believe the former approach better allows for European audiovisual media services to most fully express local cultural values, find new markets and expand in existing ones and attract consumers with innovative offerings.
Restrictions on Advertising – qualitative controls

Articles 3g(c)(iii), 3(d) and 3(e) also may restrict commercial freedom – and thus the development of the European online audiovisual media sector - in the sense that application of these rules in a rigid, “one-size fits all” manner to the wide variety of possible online audiovisual services would necessarily limit the pool of advertisers who could advertise in Europe and likely also restrict the pool of publishers who could accept advertisements through European firms.
In the online environment, where individual creativity, virtual distribution, and rapid forms of re-publication are the rule (and indeed the driving force of its success), Member States are likely to find it difficult to implement the proposed standards in a manner that is fair, consistent, and sufficiently respectful of free expression rights.  In turn, commercial opportunities for European firms to generate large networks of advertisers and to syndicate those ads across their own services and those of others – the very business model that has generated significant new investment in the online service sector – will be diminished as well.

We are strongly committed to the promotion of human decency and the protection of minors.  Microsoft and other IT companies are also working hard to protect children from inappropriate online communications and content through the development of cutting edge technological solutions. We wholeheartedly support EU and Member State educational and information-sharing initiatives to improve online child safety.  
We believe that a safe and trustworthy online environment is critical to the continued success of the online sector.  At the same time, self-regulation and the framework of the e-Commerce Directive provide the flexibility needed to achieve this goal, along with the goal of promoting growth in the European audiovisual services market.
The e-Commerce Directive as an Effective Mechanism for Regulating the Online Sector
The e-Commerce Directive has been very successful in regulating “information society services,” which cover a wide range of online economic activities, including many on-demand audiovisual services that would be covered additionally by the AVMSD.
The broad objectives of the e-Commerce Directive are similar to those of the proposed AVMSD – to further the development of a common market for such activities through removal of legal obstacles.  Like the proposed AVMSD, the e-Commerce Directive is based on a country-of-origin approach in which the home country regulator determines the standards that an online service provider must meet.  Subject to certain public policy exceptions, other Member States cannot block the activities of a service meeting the requirements of the Member State from which it originates.  
At the same time, a great advantage of the e-Commerce Directive is its emphasis on self-regulation tailored to meet the distinct and rapidly changing needs of  the online sector.  The Commission’s proposal to require new legislative mandates by extending the Television Without Frontiers Directive to the online sector ignores the fact that self-regulation has been working well for e-commerce, and that self-regulation results in rules that are specific and appropriate for each type of online service.  Self-regulation is also the most effective means of addressing regulatory challenges posed by a rapidly changing borderless world that national regulators will find difficult adequately to control.  
On the other hand, if the AVMSD is simply intended to allow the same approach, and the same flexibility for self-regulation as the e-Commerce Directive,
 then it is unclear what the need or reason is to extend the scope of the AVMSD to services covered by the e-Commerce Directive.
It remains our basic belief that the Commission should simply avoid applying the Directive to online services as a matter of principle.  The economic impact of the uncertainty created cautions strongly against proceeding in this direction.  Advancing key objectives such as prohibiting Member States from blocking services originating outside the Member State’s territory should instead be undertaken through the e-Commerce Directive.

The Valuable Contribution of Self-Regulation

The UK’s Role as a Leader in Effective Self-Regulation
The self-regulatory and co-regulatory schemes adopted in UK provide excellent examples of the benefits to be gained from focussed initiatives in which stakeholders and an independent compliance monitor work together to develop rules for online content and ensure compliance with them.  
Microsoft notes the success of the following programmes: 
· the self-regulatory scheme for non-broadcast advertising organised by the Advertising Standards Authority (ASA), in which both consumers and industry place considerable confidence as an extension of the ASA’s role in the co-regulatory system for broadcast advertising. 
· the Association for Television On-Demand’s code of practice and consumer complaints service, which requires ATVOD’s members to notify consumers about the content of on-demand material and provides assurances that minors will be protected from inappropriate on-demand content. 
· two complementary self-regulatory organisations for mobile content -- the Mobile Broadband Group and the Independent Mobile Classifications Body (ICMB) -- which have been created by the UK’s mobile network operators to regulate new forms of content on mobiles and, in particular, develop appropriate mechanisms for the protection of minors, such as the IMCB’s self-certification system to identify content that is unsuitable for children under the age of 18.
· In addition to the PEGI system for self-regulation of games, Microsoft participates with UK law enforcement and others to provide consumers and children with information about online safety, including harmful content.  For example, we are members of the Home Office Child Safety on the Internet Taskforce and are a major sponsor of the UK’s “Get Safe Online” Internet Security campaign.  As part of that campaign, we worked with the Virtual Global Task Force (a collective effort of law enforcement agencies) and ChildNet International to create an educational program for children, teachers, and parents called ‘Getting to know IT all’.
In each case, Microsoft observes that self-regulation has resulted in rules that are specific and appropriate for each type of online service and supported by industry, fostering responsibility by all for content, and incorporate collective action, technology tools, consumer education, and support for law enforcement.
The AVMSD Proposals Should Not Undermine Self-Regulatory Efforts Underway
UK industry’s self-regulatory efforts have proven adaptable and responsive to the concerns of consumers, government and industry and demonstrate that self-regulation tailored to specific online services can deliver meaningful solutions that are supported by a broad range of stakeholders.  In many cases, self-regulatory initiatives are also the most effective means of addressing the regulatory challenges posed by a borderless world that national regulators would find difficult to adequately control.  
As an example, Microsoft notes the success of the Internet Watch Foundation (IWF) in tackling the cross-border distribution of child abuse images via the Internet.  While predominantly focused on stopping the hosting of offensive content in the UK, the IWF is active elsewhere, including organising educational programmes in the UK, Europe and other parts of the world to limit the spread of offensive content.  Additionally, we have worked with the IWF by utilizing its list of known child exploitation sites illegal in the UK and removing them from our search results on Windows Live search, and by working collectively on educational efforts.

Microsoft has concerns that such achievements in self-regulation will be undermined by duplicative government regulation that will result from the AVMSD.  While Microsoft shares the concerns of the Commission and the broader public about non-linear content that is damaging to minors, incites hatred, or seeks to perpetrate fraud, we do not believe that protection against such content is best achieved by further government regulation.  
Rather than encouraging effective self-regulatory schemes like those that have been launched in the UK, the Commission’s proposals seem likely to create inconsistencies and reduce legal certainty for service providers that participate in these schemes and may even force some self-regulatory or co-regulatory schemes to withdraw their online content initiatives.  
The removal of all references to self-regulation in the Commission’s proposal for reform of the Television without Frontiers Directive ignores the fact that self-regulation has been working well in regulating content on the new platforms for media services.  Microsoft is concerned that companies will be discouraged from engaging in self-regulation, particularly at a time when industry cooperation is needed to effectively regulate the still-emerging market for online media services.  
It would be unfortunate if the AVMSD resulted in a lower level of protection being provided to the public by undermining more flexible self-regulatory schemes in favour of statutory mechanisms that are not as tailored to particular types of services and that exclude industry’s efforts at self-policing.
Microsoft also is concerned that the current AVMSD proposal will exclude some forms of co-regulation because it relies on a definition of “co-regulation” that is too narrow and insufficiently flexible.  The Commission’s proposal should not weaken existing co-regulatory schemes, in which industry stakeholders and national regulators have already invested considerable time and resources.
Improvements to Self-Regulatory Efforts Continue to Be Forthcoming
As the working group at the UK EU Presidency Conference in Liverpool observed last year, “in the on-line world, we have already in 19 EU member states a range of measures including general or specific legislation or self regulatory instruments and codes of conduct are already used to regulate some social issues like the protection of minors.  Many contributions from telecom operators, internet service providers, self-regulatory bodies and a regulator see a case for European-wide objectives and principles that could be supported by self- and co-regulatory models.  Advertisers particularly strongly supported such schemes.”  And, of course, earlier this year, the Hans-Bredow Institute released a comprehensive study of self and co-regulatory schemes in the EU.16
Microsoft can, of course, only speak for itself but it is our opinion that, across the board, industry is not inattentive to the legitimate need for user empowerment tools, or for responsible service provision, in this rapidly evolving world of online media services.  Nor do we consider our work done with respect to self-regulation and protection of minors with regard to online audiovisual services.  As new services and business models arise, service providers will have to sort out the right steps to take and the right technical approaches to meet consumer needs.  

These efforts will be both collective, e.g., via IFSE, PEGI and other games organizations, and competitive, e.g., service providers will compete to attract consumer confidence and to distinguish their services.  They will involve technology tools, consumer education efforts and, in the case of illegal content such as child exploitation, support for law enforcement.  In addition, Microsoft will continue to enforce a “no tolerance” policy with regard to illegal activity on our services, enforce our acceptable use policies, and investigate reports of inappropriate content.
We wanted to make the Department particularly aware of our own new Windows Live web filtering services, the first which are going to be released (in beta) in Europe towards the end of September.  This service will be a free downloadable web filter, which is very effective at filtering sexually explicit content online, and will not require that a web page be labeled with metadata, making it effective on content from both within and without the EU.

The salient features of the free Windows Live service are: 

· 27 languages

· Support for Internet Explorer and other browsers (Firefox, e.g.) 

· Web content filtering  (includes filtering web based chat and mail)

· Customized allow/block lists (Block xyz.com)

· Kids Request Line – Allows you to unblock a website upon request

· Roaming access - settings and activity reports available online

· Easy to use and set up

· Guidance for parents and kids from third party experts.
· Customizable Settings – can select different categories to filter for different users

· Where 3rd party recommendations are used, categories are pre-selected for a given age

Similar web filtering capabilities will be a feature of the Windows Vista operating system.  

On the following page is a screen shot of the Windows web filtering service, now in a limited beta – expected to be available in Europe by the end of September 2006:
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In short, it will be possible to allow users to screen out Internet content and audiovisual service providers who offer particular types of content using these types of filtering tools. It is also reasonable to presume that further innovations in this area will be forthcoming, as technological advances and consumers demands dictate.  

The expectation is that, like other navigation tools, content filters are likely to be considered an essential part of affording users an attractive online experience.  Therefore, service providers who anticipate earning significant future revenues from online advertising and related services have ample incentives to invest in providing the tools and guidance needed to create that attractive experience.

This fact should be considered when contemplating whether the expanded scope of the proposed directive is necessary to accomplish the objective of protecting minors in Europe.  But, it is also worth noting that, in the new world of user-generated, interactive media the potential for self-regulation possibly transcends even traditional models of thinking about filtering.  

As Rachel O’Connell’s paper for the Council of Europe17 noted, we are seeing the emergence of more inclusive, democratic systems of information exchange, and the conceptualisation of consumers as passive recipients of information may not be sustainable in this new environment.

While Microsoft does not necessarily agree with every aspect of Ms. O’Connell’s paper, we believe the suggestion that reconceptualisation is in order is a good one.  

Community-oriented audiovisual services, in particular, are likely to develop reputational or peer-group methods for rating audiovisual content, allowing online communities to sort out for themselves acceptable rules.  Content filtering is by and large designed as blocking technology, which allows end users to select from categories of objectionable material defined by the tool.  
In the new media environment, we may see filtering capabilities become more granular, even down to individual files.  And we expect that customers will want to express their own opinions about the types of content they want to block, the types of content they want to promote and find, and to be able to share these opinions online.

Accordingly, it is possible the new media environment may even see stand-alone “Reputation Services,” where a media or other online service provider will compile relevant data (traffic, popularity, statistical analysis of content, user feedback, 3rd party accreditation or ratings) on particular types of online content and use that data to generate a confidence level about the content, rating, or other indicia of trustworthiness of the object in question.  
It may behoove particular interest groups, such as cultural affiliations, churches, or community groups, to collect their own databases of interesting content, assign ratings to that content, or otherwise offer information about audiovisual media content.  Just as blogging software allows everyone to be something of a news journalist or editorialist, the Internet and associated software technology allow everyone and anyone to be a film or theater critic, and to do so in interesting and data-intensive ways.
Another form of advancement in self-regulatory systems in the audiovisual media context might be accomplished through the use of standard international identifiers.  For example, an “ISAN” is a International Standard Audiovisual Number. It is a voluntary numbering system for the identification of audiovisual works, managed by an international agency based in Geneva, the  ISAN-IA (www.isan.org). It provides a unique, internationally recognized and permanent reference number for each work and their derivatives.  It identifies works throughout their entire life and is independent of any physical form in which the work exists or is distributed.  
An ISAN number is a "dumb" number, meaning that its purpose is to identify the work with a unique number, not to provide any type of descriptive information about the work.  However, it is a fairly straightforward matter for content owners to create a database with descriptive information about that work – including, e.g., its film board classification -  and for online service providers or software suppliers to create tools that allow services to query such databases.  
While ISAN numbers apply to audiovisual works such as films and video games produced in a commercial context, similar identifiers can be created for other forms of audiovisual media, such as advertisements.

We do not know whether any of these scenarios will fully come to pass, or whether they will come to pass in the way that we describe.  The simple point, though, is to point out for the Department two extremely relevant concepts:

· The online audiovisual media environment is very different from the traditional broadcast environment and, if allowed to do so, will harness the power of the Internet in continuing to evolve away from traditional broadcasting into new and rewarding forms;

· Considerations such as media literacy, protection of minors, prevention of fraud, and restrictions on incitement to hate remain vitally important.  However, it is not yet clear that addressing these concerns requires:

· That Europe incorporate online audiovisual media services under the TVwF Directive rather than work through the e-Commerce Directive;

· That regulation would be necessary or effective at addressing these concerns, particularly given the practical considerations of the Internet and the importance of preserving economic incentives and opportunities for free expression;

· That regulation at the European level is going to simplify matters.  We think the Commission has the best intentions in terms of simplifying the environment for online audiovisual services but its proposals seem likely to result in Member States applying the regulatory framework to online services in different ways.
Microsoft greatly appreciates the opportunity to provide the Department with a response to its questions and welcomes its consideration of the best way forward for the European audiovisual media services environment, both commercially and for consumers. We would be pleased to discuss our submission in further detail.  Inquiries should be directed to Paul Morris, UK Government Affairs Manager Tel:  020 7434  6279 or email: paulmor@microsoft.com.
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