MTV NETWORKS EUROPE RESPONSE TO DCMS CONSULTATION ON THE PROPOSAL BY THE EUROPEAN COMMISSION FOR REVISION OF THE “TELEVISION WITHOUT FRONTIERS” DIRECTIVE

14 SEPTEMBER 2006 
1. MTV Networks Europe (“MTVNE”) is a partnership between MTV Networks Europe Inc and Viacom Networks Europe Inc whose principal place of business is in London.  MTV Networks launched in 1981 and has grown to be the world’s most-watched television network, reaching 481.5 million households in 179 countries, and a leading destination in youth television. MTVNE and its various European affiliates and joint ventures operate over 70 linear television services across Europe under the bands MTV, VH1, TMF, Nickelodeon, Viva, Paramount Comedy and the Box.  While television broadcasting is the primary business of MTVNE the on-line business is growing in size and importance and may in the foreseeable future become as valuable as television broadcasting to MTVNE.  In the UK alone, MTVNE and its affiliates operate more than 15 content rich websites, as well as two broadband channels, four mobile TV channels and a new social network community reaching across online mobile and television.
2. Whilst MTVNE generally welcomes a number of the proposed changes to the rules relating to conventional (linear) television, it has serious concerns about other aspects of the proposals especially with respect to the country of origin principle and non-linear services.  In this submission, we address first some topics of general concern before answering the particular questions posed by DCMS. 
Regulation of non-linear services

3. Online, non-linear services in the audiovisual field are at an early stage of development.  In these circumstances, we do not think that it is appropriate to extend the scope of the Directive to non-linear audiovisual media services.  In particular, regulatory intervention of the kind that is proposed by the draft Directive is:

(a) unnecessary for consumers:  content regulation of conventional television supports audience expectations of the medium but users do not bring those expectations to the online experience; 
(b) unnecessary for service providers:  apart from some anomalies in the derogation provisions, the e-Commerce Directive provides the key element for non-linear service provision across the EU by establishing a country of origin (COO) principle for all information society services (in addition to that which applies to television broadcasting); and
(c) inappropriate as a burden on a new industry:  it is likely to hamper, distort or drive away the new services.

4. So far as consumers are concerned, the Commission recognises that it would not be appropriate to regulate all audiovisual media content in the same way and seeks an approach that is “graduated according to the degree of choice and the legitimate expectations of the user”.
  We agree but suggest that it would be consistent with this approach to apply no additional regulation to non-linear services, having regard to the degree of choice exercised by the user in the online environment, the  expectations of the users and the existing formal and informal regulation that already applies to them. 
5. Online services are already regulated in a number of ways, including formally pursuant to the e-Commerce Directive and less formally by self- or co-regulation such as the Internet Watch Foundation and non-broadcast advertising codes.  Market demand is also generating devices for parental control and the like.
6. Nor is it obvious why or whether regulation of non-linear online services would serve any public interest objective.  It appears from the terms of the draft Directive that they would be regulated only because, like conventional television, they are provided to the general public in order to inform, entertain or educate.
  But there are other services that are provided to the general public in order to inform, entertain or educate such as books, newspapers, magazines and even radio broadcasting.  It is not proposed that the Directive should extend to any of them.  It is not apparent why the Directive should be selective in this way.
7. It is of course also said that there is a non-level playing field for European companies delivering audiovisual media services particularly in emerging on-demand services.
  The proposal to extend regulation to non-linear online services, however:

(a) would create a tilted playing field in favour of service suppliers outside the EU, and may cause existing service providers established within the EU to relocate (due to the fact that many online services, particularly those delivered over the Internet, will be accessible from outside of the EU as easily as from inside); and
(b) would not remedy the tilted playing field (if that is what it is, a point about which DCMS has already expressed scepticism)
 within the UK since traditional broadcasters would remain subject to a higher burden of regulation.
8. So far as linear service providers are concerned, the COO principle established by the existing TWF Directive helps to sustain the transnational element of MTVNE’s broadcast services.  Any diminution in this principle would undermine the transnational element of our business model and any resulting loss in economies of scale will affect our ability to continue to provide such a diversity of high quality, locally targeted services.
9. So far as non-linear service providers are concerned,  we anticipate that the COO principle will be at least as important to the development and sustaining of new services as it is in relation to television broadcasting.  Since, however, the COO principle already applies in both domains (under the e-Commerce and TWF Directives respectively), it is not obvious that the scope of the TWF Directive needs to be extended to non-linear online services.  Nevertheless, we do have certain concerns here which are focused in three areas, that is to say the derogation rights, the TV10 issues and the nature of the minimum standards supporting the COO principle.  We will explain these concerns below, taking each of them in turn.
Concerns over the COO principle
10. As to derogation rights, we are not aware that any European state has sought to limit access to its markets by invoking the derogation rights under Article 3(4) of the e-Commerce Directive. On the other hand, it is not difficult to see how national authorities might in future seek to erect protectionist barriers to market entry in the form of national content restrictions by exploiting the wide scope of the derogation rights under the e-Commerce Directive.  If this were to happen, the commercial impact on our services would likely be considerable.  There would be editorial and cost consequences that might inhibit our investment in the services affected by the derogation because of the negative effects on our profitability.  MTVNE would welcome a reduction in the wide scope currently available for derogation under that Directive, perhaps by the application of rules modelled on those contained in the existing TWF Directive.  It is not clear why this should not be done by amending the e-Commerce Directive rather than the TWF Directive.  
11. As regards what might be called the TV10 rule, which in certain circumstances allows a Member State to some extent to disregard the COO principle and apply its own laws to a broadcaster established in another Member State, we are concerned that the proposed new Article 2(7) could again enable some Member States to erect protectionist barriers by applying measures against MTVNE and others in relation to their television broadcast services or their new non-linear services or both.  This is because, whilst Article 2(7) reflects the TV10 rule (as qualified by subsequent decisions of the European Court of Justice), it does not amount to a detailed codification of the rules developed in case law and may facilitate evasion of the COO principle in certain Member States.  The risk of this is particularly acute as the number of Member States grows.  For good business reasons, companies such as MTVNE may wish to be able to centralise their head offices in a particular location and to be able to serve national markets remotely from that location but, in doing so, they would bring themselves within the possible scope of Article 2(7).  Whilst MTVNE has nothing to fear from a challenge on the ground of “fraudulent conduct”, the scope of what might amount to “abuse” could well be a matter of debate and judgment and could offer an opportunity for states to invoke Article 2(7) in inappropriate circumstances.  The scope of what amounts to abuse within the meaning of the new Directive therefore needs clarification.
12. As regards minimum standards, MTVNE believes that self-regulation in the online domain is adequate but recognises that some degree of minimum standards may be necessary to support the COO principle.  Since, however, minimum standards are already in place under the e-commerce Directive, there is no need for any additional regulation to be applied to non-linear services to secure COO protection.  The only change that appears to be necessary is in the derogation provisions but, if additional regulation is required to support the limiting of the circumstances in which derogation would be permitted, such as by the application of the more stringent TWF provisions, that regulation should be limited to the protection of children and the prohibition of incitement to hatred and should not extend to the pursuit of general sector-specific objectives such as advertising and the application of quotas.
Advertising in non-linear services
13. MTVNE does not consider it appropriate to extend to non-linear online services the advertising, sponsorship and teleshopping rules of the TWF Directive,  not only for the reasons indicated above in relation to extending the scope but also because of the nature and funding of new services.  It is far too early to know how commercial messages will be delivered in the non-linear environment but it is unlikely that the means will be comparable with the approach in the conventional, linear, broadcast environment.  Online non-linear service providers should be free to explore the opportunities that present themselves.  The application to new services of rules designed for the conventional environment would be heavy-handed and wrong.  Consumers in the modern age are in any event increasingly media-literate and are generally aware of when they are receiving commercial messages, without the need for legislative protection.  MTVNE feels that traditional restrictions on commercial free speech are no longer necessary and are no longer compliant with Article 10 of the ECHR.

Product placement

14. MTVNE believes that product placement should be permitted in all genres of programming including children, current affairs and documentaries, other than news programmes.  Apart, perhaps, from rules against undue prominence in children’s programming, market mechanisms would be an adequate safeguard because viewers can be expected to watch a different programme if a broadcaster or other service provider exceeded reasonable bounds.  In markets where traditional spot advertising is under threat from new technologies and new regulatory restrictions may be emerging such as in relation to food advertising,  product placement offers a benign new source of revenue to replace lost income and to support the production and delivery of high-quality television in the interests of viewers generally.  Restrictions on product placement foreclose opportunities for broadcasters to derive revenue from this source.
15. Currently, despite the implicit prohibition in the TWF Directive, programmes containing product placement, sourced from outside the EU or in media not subject to the ban (such as feature films) still appear on television in the EU. Additionally, because of different Member States’ definition of “surreptitious advertising”, some Member States’ rules are very strict, as in the UK for example, whereas others now allow something similar to product placement.  While the ban continues, EU broadcasters are denied a source of programme funding and are less attractive partners than non-EU broadcasters or EU producers in other media (eg film or the internet).  Current forecasts, as set out in Ofcom’s “Product Placement – A Consultation on Issues related to Product Placement” paper, show revenues from sale of ad spots will decrease over time (due to a variety of factors including use of technology enabling consumers to skip through ad breaks and changing consumption patterns arising from portable technologies, for example) and broadcasters need to be given flexibility to innovate and make best use of airtime to raise revenue.  Advertising plays a key role in ensuring high quality and diverse programming and is likely for the foreseeable future to remain critical for the promotion and production of European TV content.
16. Similar considerations to those applicable to the current general prohibition apply to the proposed restrictions on product placement under the draft Directive.  Those restrictions should in our view be applied only if they are proportionate to any potential detriment, effective and do not have a disproportionate effect on revenue.  So long as viewers are aware of the existence of the commercial arrangements, whether by announcements or in other ways, it would be disproportionate to apply restrictions unless there were some other public interest to be served, such as in news programming.  So far as effectiveness is concerned, restrictions would not be appropriate where material made outside the EU or otherwise without regard to the restrictions could be shown alongside restricted material.  And so far as revenue is concerned, the imposition of any restriction should be weighed against the effect on broadcasting revenue and the consequences for encouraging investment and innovation and the production and delivery of high quality television.
17. Accordingly, any restrictions on product placement need to be drafted with some care.  We are concerned that some of the proposed restrictions might be inappropriate or go too far.  For example, Article 3(h) sets out the requirements that will apply to product placement and includes a requirement that programmes containing product placement must be appropriately identified at the start of the programme.  MTVNE believes this requirement to be unnecessary but, if it is to be retained, it would be cumbersome and unattractive from an editorial point of view to have to deal with this at the start of the programme.  Consumers are sufficiently media-literate not to need prior warning and it should be sufficient to identify the product placement partners in some other way, such as in the programme’s end credits, along with other suppliers of goods and services.  At all events, a degree of flexibility is needed to mitigate what would otherwise be an inflexible mandatory rule that the identification would always have to appear at the start of the programme.  In the case of provision of non-linear programming, nobody can know whether this rule would be effective and to have no room for flexibility could have unpredictable adverse effects on service provision.  If any safeguards against abuse turn out to be necessary, it would be more appropriate to leave it to national regulatory authorities to devise when the mischief emerges than to seek to put this new form of advertising into a straitjacket which could have serious adverse effects on its adoption.

18. For example, if a broadcaster were obliged to list its product placement partners - and it is conceivable that there could be many tens of them - as a series of billboards shown at the start of a programme this would be impracticable, would diminish viewer enjoyment and would create a “feel” of corporate advertising which is obviously undesirable.
19. Further, this rule in relation to the timing of the product placement identification is much more stringent than that applying to sponsored programmes where it is clear not only that the identification may be at the beginning, during or at the end of the programme but also in other ways.  To be prescriptive in relation to product placement is unnecessary and inappropriate in the digital medium.

20. It is also not clear from Article 3(h) how service providers would be expected to deal with product placement in material where it was not itself the producer.  This applies not only to acquired material such as feature films but also, in the non-linear context, to services consisting of user-generated content. 
21. Further, Article 3(h)(1)(a) of the draft Directive would prohibit the content of services that contain product placement from being influenced “in such a way as to affect the responsibility and editorial independence of the media service provider”.  This blanket prohibition would prevent, unnecessarily in our view, programme producers from selling product placement on the basis that the brand owner’s product would, in appropriate circumstances, be included at specific points or on a specific number of occasions during the programme.  It is conceivable that product placement may be sold on the basis of a rate card and the number of appearances in a programme.  If this were the case, we would not expect a producer to have undue difficulty in adapting the commercial requirement to the needs of the programme without compromising editorial independence but Article 3(h)(1)(a) appears to impose a wider obligation, the scope of which is unclear but it seems to go beyond the underlying (uncontroversial) principle that producers should exercise editorial independence in discharging both their regulatory and commercial obligations.
22. Article 3(h)(4) provides that services for children may not contain product placement.  It is not clear why, with suitable safeguards, producers should be deprived of a valuable source of funding for children’s programmes especially having regard to other potential threats to advertising revenues to be earned by broadcasters of children’ programmes as mentioned above.  A blanket restriction would deny producers creative and commercial opportunities as well as inhibiting investment.  The safeguards for children’s programmes might include an undue prominence requirement setting a higher threshold for the prominence given to product placement in children’s programming.

Defamation and copyright
23. Service providers are vulnerable to claims of defamation arising in territories in which their services are received.  Defamation laws have not been harmonised within Europe and different rules apply in different Member States.  Transnational providers of both linear and non-linear media services face sometimes unacceptable costs and risks as a result.  To achieve a single market for media services within Europe, it may be necessary to address this problem.

24. So far as copyright is concerned, similar problems have been addressed in the past, either by action at European level in relation to satellite broadcasts where a COO principle has been applied by the Satellite and Cable Directive (Council Directive 93/83/EEC) or by a network of collecting societies under voluntary contractual arrangements, as in the case of cable re-transmission.  There has, of course, been a recent initiative at European Commission staff level for a Community initiative with respect to the cross-border collective management of music rights and the subsequent Commission recommendation of 18 May 2005
 but what is perhaps needed is action at the European level to extend the COO principle in copyright beyond satellite transmissions to audio-visual media services generally.  The need to do so is particularly acute following the adoption of the Copyright Directive (Directive 2001/29/EC) the implementation of which created the new communication to the public right across Europe but failed to specify where the communication would be treated as taking place, opening the way to claims that copyright is infringed in the country of reception instead of or as well as the country of transmission.
25. This is, however, a complex area requiring full consultation with all relevant stakeholders.

Quotas

26. The proposal in Article 3(f) to require Member States to ensure that all media service providers (that is to say, both linear and non-linear) promote production of and access to European works is additional to the existing quotas applied to television broadcasters.  It is wholly unclear what this will mean in practical terms, especially for non-linear services, and the threat of unspecified quota obligations falling on non-linear service providers could have a chilling effect on investment in that sector.

27. Further, it is difficult to see what useful purpose the requirement serves, particularly in the light of the European Commission study released on 22 August 2006 showing that broadcasters voluntarily exceed the existing quotas, no doubt for good commercial or public service reasons, by a substantial margin
.  MTVNE believes that European content is well able to stand on its own feet and that the choice of content and of suppliers is best left to the market.  In the markets covered by the study, the extent to which the quotas have been exceeded suggests that its belief is well founded.

28. In the past, the “where practicable and by appropriate means” formula has given Member States a degree of flexibility in relation to the quotas and it would be vital that this qualification should be retained if these quota obligations are to be included in the new Directive.  Flexibility is essential for such channels as specialise in:

(a) US content (eg a US sports channel)

(b) music videos (which do not necessarily qualify as independent productions)

(c) content in a non-EU language (eg Chinese or Hindi)

(d) “classic” programmes (ie those over five years old).

Nevertheless, as indicated above, this additional quota requirement could have a chilling effect on the development of non-linear services as well as being an additional and unnecessary burden on existing broadcasters.
29. So far as the European production quotas and independent production quotas for linear broadcasters are concerned, MTVNE regards these as a disproportionate restriction on broadcasters’ scheduling freedom, as anti-competitive as content providers in most other media do not have to support European production and a barrier to entry for some potential market entrants.  Nevertheless, if these quotas are to be retained as proposed in the new draft Directive (Article 5) , we propose that a distinction should be made between “primary” channels (ie those with an audience share of three per cent or more, such as public service channels), which are required to comply with the quotas in full, and “secondary channels” (ie those with an audience share of less than three per cent, such as thematic channels), which have been shown to have difficulty complying with quotas in their market in particular due to the scarcity of qualifying productions of sufficient high quality.  In this connection, we refer you to the “Study on the impact of measures (Community and national) concerning the promotion of the distribution and production of television programmes provided for under Article 25(a) of the Television Without Frontiers” and pages 180 and 182 in particular.
  Secondary channels, we believe, should not be subject to quotas or should be subject only to reduced quotas based on the market conditions in the Member State concerned, the availability of content in the relevant genre and the effect of “quota” acquisitions on the ratings and costs of the channel. 
DCMS points of particular interest

30. In paragraph 9 of the Consultation Statement, DCMS indicates that it would be particularly interested to know of any instances in which the existing EU controls on non-linear services have allowed a Member State to block access to a service coming from elsewhere in the EU.  MTVNE is not aware of any such instances.  The circumstances in which a Member State may derogate from the country of origin principle under the e-commerce Directive are, however, fairly broad and it is difficult for MTVNE to assess whether this represents more than a theoretical risk.
DCMS Questions

MTVNE’s responses to DCMS’ Questions 1 to 10 (inclusive) have been removed from this redacted non-confidential version of its 14th September response to DCMS Consultation

Question 11
31. Would the rules proposed in Article 2.3, for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector? 

From the point of view of regulatory stability, we welcome the carrying forward of the existing rules for EU established Media Service Providers but we question how easy it will be to apply them in practice to non-linear service providers, especially small scale operations, which may not carry on business with a conventional head office or workforce located in a particular place or at least for any significant period of time.  In relation to an online operation, it may be difficult to know where editorial decisions have been taken.
However, we are concerned generally that by bringing all audiovisual media service providers under the Directive, the additional regulation might incentivise non-linear service providers to simply relocate outside the EU thereby avoiding any EU regulation at all and, given the fact that service provision is not necessarily labour intensive and can be operated remotely using electronic equipment, it would be relatively easy and cheap for many non-linear service providers to do this.  This, of course, could have a greater detrimental affect on European consumers who would have potentially less protection in respect of the services provided by non-EU established providers, as well as having negative impact on revenues that would have otherwise been generated from such providers within the EU.  We understand the Commission envisages a system of registration for non-EU service providers.  This system would probably be voluntary, however, and therefore of limited value with regards regulating availability of unsuitable material in EU broadcasts from non-EU established service providers. We would therefore prefer a set of mandatory rules that non EU established Media Service Providers who targeted the EU would have to comply with where the service would have been regulated had it been provided by a service provider established in the EU.  This in turn would require clear and enforceable compliance and sanction provisions.  These are likely to be difficult to implement in practice and the better way forward appears to be, for the reasons set out in our introductory comments, not to extend the scope of the Directive to non-linear services.
Otherwise the proposals would put EU established Media Service Providers at a commercial disadvantage vis a vis non EU established Media Service Providers.
Question 12
32. Article 3d of the Directive would require member states to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the e-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors? 

See our introductory comments.  A provision along the lines of Article 3d is not necessary in the non-linear domain but may be a price worth paying to avoid the problem, which, to the best of our knowledge, is as yet theoretical, that individual Member States might derogate from the COO provisions of the E-Commerce Directive.
Question 13
33. Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation? These prohibitions go much wider than current UK law. What consequences would this have for freedom of speech? 

See our response to question 12 where similar considerations apply.  Article 3e does, however, go further than the corresponding right of derogation under Article 3 of the E-Commerce Directive which, so far as incitement to hatred is concerned, is limited to grounds of race, sex, religion or nationality.  It is not clear to us why this should be a sector-specific matter rather than something to be addressed by the general law.
The extension of the kinds of incitement that would be prohibited to such matters as disability, age and sexual orientation is new and could place a burden on media services that ought to be borne by other currently unregulated media, such as newspapers or radio, as a matter of general law rather than sector-specific regulation.  Whatever the consequences may be for freedom of speech, this proposal would affect only the audio-visual sector and it is not clear why it should be placed under this burden.
However, this proposed extension would not protect consumers from services from non EU established Media Service Providers which contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.  Therefore we would welcome and support a similar extension to non EU established Media Service Providers who targeted the EU backed up by clear compliance and sanction provisions if these provisions were to be adopted. 
Question 14
34. Articles 3g(c)(iii), 3(d), and 3(e) contain controls on advertising via any audio-visual service which bear on health and safety. They are supplemented, for linear services only, by Articles 14 and 15. Would these controls between them be effective in achieving the right balance between commercial freedom and public health? 
We consider this to really be a public policy issue and public policy should apply irrespective of linear or non-linear services. For example, rules that prohibit programmes that condone or glamorise drug taking should apply to both linear or non-linear services and all other media, including newspapers and radio.  But this is more appropriately addressed by the general law rather than by extending sector-specific regulation to non-linear service providers.  
Question 15
35. What will be the impact of allowing for isolated advertising and teleshopping spots in sports programmes (Article 10.2)? 
We believe that it is up to the broadcaster to determine whether such isolated advertising or teleshopping spots are editorially justified within any programmes not just sports programmes. 
Question 16
36. What will be the impact of removing the prohibitions in Articles 18 and 18a that put a limit on the amount of teleshopping allowed on a channel that was not ‘exclusively devoted’ to teleshopping? 
The inclusion of teleshopping on a channel not exclusively devoted to it should be a matter for the commercial discretion of the broadcaster.
Question 17
37. What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, children’s programmes and news programmes may be interrupted by advertising or teleshopping once for every period of 35 minutes? 
We do not want this new rule to apply to children’s programmes. We do not believe that children need to be protected from commercial messages in the middle of 30 minute programmes when they can be exposed to adverts at the beginning or end of such programmes.  Children are increasingly media literate and able to distinguish between editorial and commercial messages.
MTVNE does not believe that minutage rules are appropriate in any event and that the amount of advertising on any channel on any given day or in any given hour should be a matter for the broadcaster to determine, market forces being sufficient to regulate the amount of advertising on television.  

We believe it is inconsistent for the Commission to propose restrictive quantitative rules for advertising for certain programme genres, such as children programmes, so advertisement breaks can only take place every 35 minutes whilst at the same time relaxing the rules for other genres. This is at odds with the Commission’s general liberalisation policy and will adversely and disproportionately impact children’s programming deterring broadcasters from producing and distributing this type of programming. 
Furthermore, it is not clear from Article 11(2) what “once for each period of 35 minutes” means.  It could mean interruptions within a programme, within a scheduled service or within an on-line session.  It is unsatisfactory that the matter is unclear.  It is difficult to see how the proposal would be workable within an online service.
If Article 11(2) is interpreted as meaning interruptions within a scheduled service, then this would mean that breaks could not be included between 30 minute shows and it would be difficult to schedule programmes to start on the hour or half hour.  
The 35 minute rule might well have the effect of encouraging the production of children’s programmes with a running time of 35 minutes.  This would, however, have a serious impact on the ability of the producer or broadcaster to distribute the programmes in the rest of the world since these programmes would be anomalous from a broadcast timing point of view.  Such a development would therefore have an adverse effect on the competitiveness of European children’s programming in world markets which would also inhibit investment and therefore production and innovation.
So far as linear services are concerned, we are concerned about the practicality of proposal: children’s programmes are typically shorter than regular programming. If the new rules oblige broadcasters to have breaks no more frequently than every 35 minutes broadcasters will be obliged to show all the adverts in single long slots at the end of each hours programming which will be unappealing for viewers.  As a more proportionate alternative strategy the Commission might consider perhaps strengthening rules on separation between commercial messages and editorial content for children’s programming such as a rule, for example, that no adverts can be shown in children’s programmes which are connected to sponsorship of a channel.
Question 18
38. Are the rules on sponsorship of audio-visual media services set out at Article 3h necessary and sufficient to safeguard the integrity of the services that are sponsored? 
We believe that the sponsorship rules should apply to all linear audiovisual media service providers to the extent that they carry sponsored programmes, regardless of delivery method.  See our introductory comments with respect to non-linear services.
Question 19
39. OFCOM have consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it. But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion. If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry? 
MTVNE submitted to Ofcom a response to its consultation on issues related to product placement, a copy of which can be made available if DCMS wishes.

Under Article 3, Member States would remain free to require media service providers under their jurisdiction to comply with more detailed or stricter rules in the areas covered by the Directive and it would therefore be open to the UK to continue not to allow it.  For the reasons indicated in our submission to Ofcom and elsewhere in our responses to this consultation, we believe that such a national policy would have serious adverse practical impacts on UK broadcasters, programme makers and the UK advertising industry.
Question 20
40. Is the definition of surreptitious advertising at Article 1(h) sufficient to catch all possible forms of abuse? 
The existing TWF Directive prohibits surreptitious advertising.  That prohibition would be replaced by Article 3g(a) which prohibits surreptitious “audio-visual commercial communication”.  That, of course, is defined in terms of moving images.  The result is that surreptitious advertising otherwise than by moving images falls outside the prohibition.  It follows that the definition of surreptitious advertising at Article 1h is not sufficient to catch surreptitious advertising that does not consist of moving images.  Surreptitious advertising by way of still images would be permitted for media service providers within the scope of the Directive but not for information society service providers within the e-Commerce Directive.  It is not clear why still images should be treated in this way under one Directive and not the other.
There could conceivably be some overlap between the prohibition in Article 3g(a) and the implicit permitting of product placement.  There should be a clear carve-out for legitimate product placement.
Question 21
41. Should there also be a definition of the ‘subliminal techniques’ which are to be banned (Article 3g(b))? 
Yes.  Currently, this could mean anything.
Question 22
42. The right of reply at Article 23 of the existing TVWF Directive will remain, but with its scope extended to cover ‘linear’ (but not ‘non-linear’ services. Is this right? What is the case for or against extending this right of reply to all ‘audio-visual media services? 
See our introductory comments, regulation should not extend to non-linear services.
Question 23
43. Article 3f2 of the Directive would require Member States to ensure that audio-visual media services do not transmit cinematographic works outside the periods agreed with their licence holders. This re-enacts Section 7 of the existing TVWF Directive, but applied to audio-visual services as a whole rather than simply to television broadcasters. Would this provision achieve anything, given the existence of copyright law? 
Rights holders can rely on protection afforded by copyright laws and contractual protections – we do not think that this provision achieves anything further given the existence of these other protections.  
Question 24
44. Article 3b offers a limited transfrontier right of access to footage of major events, including (and especially) sports events for television news purposes. Does this strike a fair balance between the respective rights of the rights holders, broadcasters, news agencies, sports organisations and other event organisers, and the interests of the public? Should this right be available to broadcasters in all Member States, or should it be available only in Member States that already allow such access to footage of major events to their own domestic broadcasters? 
Article 3b would allow broadcasters (but not non-linear service providers) access to certain news footage on a fair, reasonable and non-discriminatory (FRND) basis.  That would allow the rightsholder to charge a reasonable fee for that access.  At the same time, Article 5(3)(c) of the Copyright Directive permits Member States to provide for exceptions for the use of copyright material in connection with the reporting of current events, which means that, in some Member States, it is not an infringement of copyright to use the material and therefore no charge could be made.  
Since the copyright exception applies to all persons while the right of access under the revised Directive would apply only to broadcasters, there will be asymmetries in the treatment of service providers, the justification for which is not clear.
Generally, however, we do not welcome the proposal for what would amount to a statutory licence.  Broadcasters invest a great deal of time, money and other resources in creating news and other programmes which they expect to be able to control.  There is a copyright exception, as indicated above, and we believe that that is sufficient.  Any statutory licence should be permitted only in a very limited set of circumstances.  The expression “events of high interest” to define the scope of the material that would be accessible casts the net unduly wide.  It appears likely to cover anything worth accessing by a major broadcaster.  But in any event, since the reason advanced for this loose and apparently discriminatory intervention in the market is merely that the public broadcasters consider it would be helpful in current marketing conditions, we do not believe that any compelling rationale exists for it.
 
Question 25
45. Article 3f requires Member States to ensure that media service providers under their jurisdiction promote production of and access to European work. No specific quota is set. What would be the most effective ways for the Government to meet this obligation? 
We believe that there should be provision that service providers are obliged to meet this obligation to provide access to European work but it is left to service providers as to how they implement this – ie so industry self-regulates.  

We do not believe that there should be any further reporting obligations as this is expensive and time-consuming, in particular for new providers in the market and as such could act as a barrier to entry.
� Paragraph 3.2.3 of the Commission Staff Working Document, Annex to the Proposal.


� See the new Article 1(a).


� Recital (5) of the draft Directive.


� Paragraph 2.8, Partial Regulatory Impact Assessment. 


� 2005/737/EC.


� Seventh Progress Report on the Promotion of European Works (2003–2004).


� David Graham and Associates Limit final report for DG Information Society and Media http://ec.europa.eu/comm/avpolicy/docs/library/studies/finalised/4-5/27-03-finalreport.pdf.


� Page 5 of the Commission’s Explanatory Memorandum.
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