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Joint response of ITV, Channel 4 and Five to the DCMS consultation on the proposed amendment of the Television Without Frontiers Directive by the AVMS Directive.
Summary of Key Concerns

The current TVWF Directive is outdated and in need of simplification and liberalisation. In future the Directive should focus on establishing only basic principles and ensuring maximum flexibility.
Debate in the UK on the proposed AVMS Directive has focused predominantly on issues of scope.  However, it is just as important to ensure the Directive is modernised and restrictive advertising rules are removed in order to ensure the continuing success of the UK’s commercial public service broadcasters, who along with the BBC will continue to be the main investors in high-quality original content over the next 10-15 years.
We set out our position on the key issues in the body of our submission below but in summary our key concerns are:

Scope
· Our main concern is that TV-like services should be regulated like TV however they are delivered or consumed
· The broadcast of live scheduled events should be treated as linear services, whatever platform they are on and whether encrypted or not

35 minute rule
· We welcome DCMS’ support for full liberalisation of Article 11(2), which would remove the proposed 35-minute rule

· We would regard the 30-minute rule that has been proposed in recent reports by various European Parliamentary committees as the absolute minimum compromise which should be contemplated.  However, even this proposal might have a negative impact on investment in European film, and would in some instances be more restrictive than the current rules for news programmes

· Moreover, even if the 35 minute rule is reduced to 30 minutes its acceptability depends on the retention of the “scheduled duration” wording in the current Directive
Product placement
· Product placement can help broadcasters maintain the attractiveness of television to advertisers as part of the overall advertising proposition, helping broadcasters in turn to maintain investment in original content.  We welcome the Commission’s proposal to establish clear rules on this practice, to allow product placement with appropriate safeguards

· The Directive should ensure that product placement rules do not extend to prop placement (which is currently permitted), and continue not to restrict the broadcast of acquired content in which there is product placement (since acquiring broadcasters have little or no control or knowledge over the inclusion of product placement in such programmes)
· While identification is essential – viewers should be made aware when product placement is taking place – we believe the manner in which this is achieved should not be specified in the Directive.  Member States should have the flexibility to impose their own rules

· Product placement should be allowed in the Directive, even if the UK Government does not want to see it in the UK in the foreseeable future. Given the speed at which the media world is changing and the long lead times involved in amending Directives, this approach would allow the Government to respond quickly to permit product placement in the future should it deem it desirable  

Isolated spots
· This rule no longer serves any useful purpose when other insertion rules are being liberalised, and should be abolished.  The increased flexibility this would allow would help broadcasters experiment with alternative break patterns that might be more attractive to viewers.  Additionally, the rule could inhibit new media based on short-form content, such as mobile TV.
Introduction

This response is submitted on behalf of ITV Network (including SMG, UTV and Channel Television), Channel 4 and Channel 5 Broadcasting Ltd (Five) – the main UK commercial public service broadcasters. 
We welcome the opportunity to contribute to the DCMS consultation on  the proposed replacement of the Television Without Frontiers (TVWF) Directive by an Audiovisual Media Services (AVMS) Directive. It is widely recognised that, although successful in its time, the existing TVWF Directive is out-dated and in need of simplification and liberalisation particularly in the context of traditional television broadcasting services. 

ITV, Channel 4 and Five have been active participants in the debate about the proposed Directive, and have made our views known to DCMS, DTI and Ofcom in the UK and to the European Commission and members of the European Parliament.
Given that the legislative process in relation to the proposed AVMS Directive is well underway, we have tried to respond in most detail in the areas of particular interest and concern to us rather than giving equal weight to each question.  In addition, in order to provide a response with as much practical use as possible in upcoming Council discussions, where appropriate we have suggested possible replacement wording to that currently contained in the Commission’s draft Directive which would take account of our interests and concerns. 
Whilst we support the UK government’s position in opposing significant proposed expansion in the scope of the Directive, we are keen that the UK should not ignore a once in a decade opportunity to modernise some provisions in the Directive which will become increasingly burdensome to our businesses if they are left unreformed. 
The burden which an extension of scope might place on nascent areas of economic activity is important but other aspects of the Directive are vital to maintaining a healthy television broadcasting and production industry.  This industry is a very significant one in the UK, providing employment directly and indirectly for hundreds of thousands of people nationwide with total revenues in 2005 of £10.5bn. We would be concerned if legitimate worries about the scope of the proposed Directive overshadowed the need to reform the regulatory framework for traditional broadcasting.  

The revised Directive is likely to be in place at least until 2015 – three years after digital switchover is completed in the UK.   Moreover, as illustrated by the current review, changes to the Directive take a number of years to agree.  Accordingly, we need a Directive which permits maximum flexibility and is based on principle rather than detailed prescription.   It is of course open to Member States to liberalise more gradually in areas covered by the Directive (in other words to retain more restrictive rules than the Directive requires), but in order to have that flexibility, the European regime must be liberalised in the first place.
In the crucial area of advertising rules (“commercial communications”), we strongly support the UK’s position of liberalisation in relation to the exiting insertion rules and the Commission’s proposal for a “35-minute” rule.  We also seek liberalisation of other areas of commercial communications including isolated spots, flexibility on advertising minutage, and product placement. However, it is important to recognise that we are not seeking the removal of all advertising provisions: we are not calling for an end to the 20% hourly limit, which will continue to ensure that individual programmes are not overloaded with an excessive volume of advertising. 

Above all, we believe the UK government should ensure through its activities in relation to the Directive that UK commercial public service broadcasters can compete effectively and on a level playing field to attract commercial revenues in competition with increasing numbers of new entrants to television and new media.  The challenge for the commercial PSBs is about both continuing to raise significant revenues across all platforms through existing and innovative methods of spot advertising and to develop new methods of raising commercial revenues beyond the traditional advertising spot.   
The commercial PSBs already face real pressures on revenues as a result of the expansion of choice brought about by digital television and the audience fragmentation to which this leads.  For instance, whilst annual growth in total television net advertising revenue was 1.9% in nominal terms in 2005 the multichannel share of net advertising revenue increased by 8.6% while net advertising revenues for the commercial terrestrial channels fell slightly
.  Conversely, non-advertising related sources of revenue showed significant increases – BSkyB and NTL/Telewest’s subscription revenue rose by 8.5% and television sponsorship revenue rose by 5%
.  
This most recent industry wide data from Ofcom’s Communications Market report is consistent with the predictions of PWC’s econometric modelling of the TV advertising market on behalf of Ofcom in December 2004.  One of PWC’s conclusions was that:
“The overall advertising revenues of the traditional commercial television channels (Channels 3, 4 and 5) are likely to show little, if any, real growth over the forecast period” [to 2012]

Indeed in both of the two scenarios for multichannel growth which PWC explored, the commercial PSBs experienced negative average real growth rates over the period 2003-14.  
It is important to be clear what is at stake on the medium to long term horizon against which the proposed Directive must be judged.  Commercially-financed public service television in the UK has provided considerable benefits to viewers, who have been able to watch a wide range of high quality television without having to pay for it. This has also represented a huge investment in the UK’s creative economy: the three main commercial public channels (ITV1, Channel 4 and Five) spend nearly £1.7bn every year on programming, the great majority of which is original UK content. The commercial public service broadcasters also meet extensive obligations to provide news, current affairs, regional programming, children’s programming, arts and religious programming.  And we ensure plurality in mainstream UK produced television, offering creative competition to the BBC.  
It is true that the development of portfolios of digital only channels help offset some of the decline in revenues from the main terrestrial channels; but such digital only channels are very reliant on the content and infrastructure of their parent channel and therefore offer only a partial solution to the challenges facing the main terrestrial public service channels.
To the extent that commercial revenues decline – either because advertising restrictions make it harder for commercial broadcasters to compete with third parties for commercial revenue, or regulatory provisions inhibit the development of new businesses or revenue streams – the losers will be viewers and the UK creative economy as commercial public service broadcasters will no longer be able to afford to sustain their unique and distinctive investment in audiovisual content.  Moreover, despite the plethora of low-cost and user-generated cost being made available via new broadband services, there is little evidence to date that the major new media players (such as Google, Yahoo! or Apple) have any desire to invest in the kinds of high-cost, high-quality originated UK content provided by the public service broadcasters and highly valued by our audiences.
Regulatory liberalisation across a number of sectors in Europe (particularly telecommunications) has helped either directly or indirectly to create the conditions in which many new content driven businesses funded by new revenue streams have flourished, particularly online and on mobile devices.  If the broadcast industry is to compete effectively with major new players in newly liberalised markets the regulatory framework for broadcasting must itself be liberalised to reflect current and likely future conditions of competition.  We believe that the current review of the TVWF Directive presents an important opportunity to provide greater liberalisation, in the interests of UK viewers and the UK creative economy for many years to come.
General – the effect of widening the scope of the Directive (questions 1-7)

ITV, Channel 4 and Five support the proposal that the TVWF Directive be extended beyond ‘traditional television’, though we support the UK Government, Ofcom and Broadband Stakeholder’s Group position that it should not be extended to cover all audiovisual media services.
Our key collective concern is that the definition of linear/broadcast content is broad enough to capture the transmission of all content which is comparable to television. 
TV-like services should be regulated like TV

The UK commercial public service broadcasters have been most focused on the differences and relative merits of options 2 and 3 in the Regulatory Impact Assessment, since it is these two options which have potentially the greatest impact on us.

Although we are less directly affected by the proposal to extend scope we have no desire to see regulation extended to all AVMS services as currently defined in Option 4.  However we do want to ensure that the current regulatory framework will apply to the sort of scheduled content that broadcasters currently show, including live sports events and pop concerts  – ie services which offer an experience comparable to television.  

It is important the definition of linear/broadcast service is revisited since the mechanisms for delivering television are proliferating very rapidly and in order to be effective and ensure a level playing field the regulatory framework should be neutral as to the method of delivery of television or television-like services.  There are already many examples of the same content being delivered to a range of different devices (television, laptop, mobile phone) and long before 2015 this will be the norm, not the exception. As such, traditional broadcasters and new operators will be competing for the same viewers. Viewers are unlikely to differentiate between these services in any meaningful way, and as a result, nor should regulation.

To take the case of mobile television, we are not far from true convergence between the types of content services that are shown on television sets and mobile receivers. The 3G content services market is currently largely characterised by the offer of clips (e.g. goals from football matches) and pop videos being downloaded to mobile handsets. However, this will increasingly move towards the offer of full television channels as mobile operators make the necessary (and relatively straightforward) infrastructure and software upgrades to their 3G networks. In a number of Member States, streaming of television channels on mobiles is already a reality. In the UK ITV has recently begun the streaming of ITV via mobile.
Given that mobile television and traditional television display a high degree of commonality both in terms of the way in which content is accessed and the type of content that is made available to consumers, it is clear that one will place a level of competitive restraint on the other. The degree of competitive constraint (and therefore the level of substitutability) is impossible to gauge with any accuracy until the habits of mobile viewers can be properly assessed once true ‘Mobile TV’ has been launched across Europe over the next one to two years. However, one can easily envisage a scenario in which mobile viewing is not just a complement to viewing on the main TV set at home (e.g. on the bus or train) but also a substitute.  This is supported by the high levels of viewing of the Arqiva/O2 mobile TV trial conducted in Oxford in 2005/6.
As a consequence of converged viewing habits, one should also expect some  demand-side substitutability between Mobile TV and traditional TV in the advertising market and other commercial markets. The market for non-voice services via mobile phones is predicted to grow rapidly into a £1 billion market in the UK by 2007.  Revenues come from the same range of sources as traditional TV comm
ercial revenues, including subscriptions, paid for downloads or advertising and promotions. It cannot be the case that this market will have no cannibalising effect on commercial TV revenues. For example, Mobile TV will potentially allow for far more targeted advertising than traditional TV, particularly to the valued 16-34 demographic. that are normally difficult for advertisers to reach. 

In the context of rapid technological developments it is vital, in order to future proof the Directive and ensure that television broadcasters can continue to meet the other provisions of the Directive in fair competition with new entrants delivering new television services, that new TV services are covered by equivalent regulation.    The danger otherwise is that advertising and other revenue migrate to unregulated television-like providers who are able to evade the obligations on traditional broadcasters, e.g. investment in European production and Independent production as well as other elements of the TVWF framework such as the Listed Events rules which are vital parts of the overall framework for broadcasting in the EU.   
The need for clarity in defining broadcast/linear services 
We support the Commission’s intention to regulate anything that looks like TV as TV, regardless of the device on which it is delivered. Whilst the delivery of linear content through Internet Protocol Television (IPTV) and DVB-Handheld is still very much at a fledgling stage, these (and/or perhaps other new means of delivery) will be firmly established by the time the new Directive comes into force and it must be the case that these services will be seen as substitutes (or at least partial substitutes) for traditional television by both consumers and advertisers.  

In our view the likely key characteristics of television broadcasting/linear services are: 

· the broadcaster decides whether and when each programme is transmitted/made available  
· The broadcaster establishes a schedule of some sort setting out when a particular programme or programmes will be available.  

· The programmes may be transmitted either encrypted or unencrypted and this does not affect the classification of a service as linear/broadcast.

· The means of transmission to individual viewers are not relevant to classification as a broadcast/linear service provided the other criteria for linear/broadcast services are satisfied.

In addition to these elements we can see some value in capturing in the definition the notion of viewers accessing programmes at the same time (or transmissions being made to viewers at the same time).  However, this is not straightforward since neither transmission nor access is technically simultaneous as a result, for instance, of differences in transmission speeds as well as other factors such as PVR use. In this context it may be that the key element is the objective intention of the broadcaster in making the transmission of a particular programme that viewers will receive it at the same time.  Clearly, however, the risk of including the notion of intention within such a definition is that it will create potential scope for argument over what a Media Service Provider’s intention was.  Accordingly, it would be vital that intention would be determined objectively rather than subjectively. 
Broadcast of individual programmes and live television coverage
As the debate over the definitions of linear and non-linear services has unfolded two issues have caused us particular concern. First we are concerned about the possibility that an individual programme transmitted at a particular point in time by a broadcaster but not part of a wider television “service” might be considered to be an on demand service (or at least not a broadcast/linear service).   This issue has come into focus in view of amendments proposed to recital 28 and the definition of “television broadcasting” by the European Parliament Internal Market and Consumer Protection Committee.  The draft Committee Opinion suggests that transmission of a live event does not, in itself, constitute the provision of a linear audiovisual service and indeed that the live streaming of events which are not embedded in a linear service should be defined as non-linear services.  Accordingly, therefore a non-linear service could consist of sport events, concerts, films and other events on a pay per view basis.

Clearly if this approach was adopted the Committee would create a serious loophole in the regime which would enable operators to acquire, for example, live sports rights without regard for the Listed Events rules (to which they would not be subject) as well as avoiding most of the advertising restrictions set out in the Directive.  This would put traditional broadcasters at a very serious disadvantage and would pose a significant threat to commercial public service broadcasting.

Secondly, and related to the point above, we are concerned that the logic and legal principle established by the ECJ in the case of Mediakabel BV V Commissariatt voor de Media (judgment 2 June 2005) should be maintained so that there is no risk of pay per view NVOD services being classified as on demand rather than linear/broadcast services.  In particular, if such services offered access to live sports content, it would be important that they were classified as a broadcast/linear service if the listed events and full advertising rules (minutage, insertion, identification etc) were to apply as they should.

Conclusions on the Four Consultation Options

In the light of the arguments above, it should be clear that we believe that there would be very serious disadvantages in adopting Option 2 set out in the RIA.  The delivery of television services has already changed and is set to change even more rapidly in the next few years, and the regulatory framework needs to keep pace with these changes.  
In addition the other key drawback of Option 2 is that it would involve a continuation of the existing restrictions on advertising and product placement in the current Directive, which (as we set out below) would seriously hinder the ability of the commercial public service broadcasters to compete for advertising revenue against new media competitors and to develop new sources of revenue beyond advertising.   The media and advertising landscape has changed out of all recognition since the Directive was last amended and it is vital that the regulatory framework adapts to remain relevant. 
To the extent that Option 3 (about which we have much less detail than the Commission’s proposal -- Option 4) dealt with the concerns we have set out above about ensuring that television and television like services however distributed (including live events) we would support Option 3 as a pragmatic extension of the current rules.  
Incitement to Hatred

13 Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation?   These prohibitions go much wider than current UK law.  What consequences would this have for freedom of speech?

This provision represents a significant extension of competence by the Commission into areas of domestic law and affairs of Member States and it is not clear whether there is a robust basis in the Treaty for such an extension.  In addition, we have particular concerns about the inclusion of the word “belief” since it widens the scope of the provision to a potentially worrying extent.  We assume that what is meant is not any belief but rather beliefs which are essentially religious.   It is not clear otherwise where the definition of belief would stop and this could clearly have a chilling effect on free speech without any real justification.
Commercial Communication Issues
Introduction

As we set out at the beginning of this submission, the commercial PSBs are facing increasing pressures on their revenues as a result of the proliferation of channels, changing viewing habits, new technologies, the rapid development and commercialisation of new media and a weak advertising market.   It is vital that the rules on commercial communications in the TVWF Directive are liberalised in order to ensure that commercial television broadcasters (particularly the commercial PSBs) can continue to attract advertising and other revenues in competition with other media and continue to contribute to the plurality of PSB supply.
Many of the current restrictions on advertising (particularly the insertion rules and quantitative limits) appear to have been introduced as a means of safeguarding the editorial integrity of programmes and films. However, in practice, the inflexibility of these provisions has led producers to have to engineer programme part lengths to meet the terms of the Directive in circumstances where this might not have been the most effective way of satisfying viewers’ engagement with a programme’s narrative. This is a particular problem with films and acquired programmes, in which advertising breaks compatible with the Directive have to be inserted after the programme has been made. In this sense the provisions of the Directive concerning insertion (particularly Article 11(2)) risk having significant unintended consequences, with broadcasters struggling to fit the content in around the adverts, rather than the adverts around the content, as should be the case. This damages, rather than protects, the integrity of programming and the overall viewing experience.  
Accordingly, we welcome the widespread recognition that the rules in the TVWF Directive should be simplified and liberalised. The Commission’s proposal goes some way towards this, but in some instances simplification has perversely led to more restrictive rules in the PSB offering of commercial broadcasters which is already under most pressure (e.g. the 35 minute insertion rules on children’s and news programmes) and in some cases liberalisation has not gone far enough (e.g. the proposals to retain restrictions on isolated spots).   In this context, there is no justification for anything more than minimal pan-European regulation of advertising minutage and a simple  requirement for advertising breaks to respect the integrity of programmes.  Detailed rules on advertising at a pan-European level are remnants of a strict command and control approach to regulating television advertising which may have had some merit when commercial broadcasting in Europe was in the hands of a small number of players in each Member State but is no longer relevant in a multichannel world with a wide range of television outlets both for viewer and advertiser.  In this area it is regulation which will stifle rather than create a dynamic market and which will serve no obvious social purpose.  
Therefore we welcome the proposed deletion of the so-called 20-minute rule which governed centre breaks in the TVWF Directive.  This provision has been acknowledged by broadcasters and regulators alike to be highly inflexible, with strict compliance leading to increased volumes of complaints from viewers.  In addition, we welcome the UK government’s position and activity in relation to the “35-minute” rule.  As we set out below we also hope that further attention can be given to other intrusive and out-dated provisions relating to commercial communications which should be deleted or amended. 

Finally, commercial broadcasters believe that carefully regulated product placement would have positive rather than negative effects on both the health of UK PSB and on the viewer experience.  However, even if the UK does not intend to allow the liberalisation of  product placement in the UK, it is important that the government engages in discussions on product placement to ensure, as a minimum:

· that the European regulatory framework does not inadvertently include existing prop placement within the definition of product placement and does not apply to acquired content; and 
· the regime introduced gives the UK sufficient flexibility should the decision to introduce product placement be taken in the decade (or longer) while the Directive is in force. 
We deal with all of these issues in more detail below.
Advertising – qualitative controls

14 Articles 3g(c)(iii), 3d, and 3e contain controls on advertising via any audio-visual service which bear on health and safety.  They are supplemented, for linear services only by Articles 14 and 15.  Would these controls between them be effective in achieving the right balance between commercial freedom and public health? 

Articles 3g(c)(iii), and 3(e) contain controls on advertising and (in the case of 3(d)) on AVMS themselves.  With the exception of some of the additional prohibitions in 3(e) which we discuss above in the context of freedom of speech, these controls are familiar to and accepted by broadcasters as part of their duties to their audiences, particularly young or more vulnerable members.  There are also a number of measures in place in the UK which help to ensure that such controls are effective.  Indeed, the obligations on broadcasters/linear content providers will go further than 3(d) in the proposed Directive since the existing provisions of Article 22 (Protection of Minors and Public Order) will be retained for those providers.  Accordingly, we have no strong objections to these proposals.
Advertising – quantitative controls (questions 15-18)

15.  What will be the impact of allowing for isolated advertising and teleshopping spots in sports programmes?

In our view, the proposed Article 10(2) of the Directive would serve no useful purpose as a regulatory tool.  The provision has always seemed strangely worded in that it did not prohibit isolated advertising spots but specified that they should remain “the exception”.  Clearly such a provision is open to wide interpretations across Member States.

In our view the so-called isolated spots rule should be abolished altogether.   The retention of the rule places an artificial limit on broadcasters’ ability to explore flexible new break patterns with viewers, and in particular to see whether there is a preference in some circumstances for short breaks rather than long advertising tunnels.  Indeed in many circumstances the ability of broadcasters to deliver isolated spots detracts less from the viewer experience than a longer break, since a short break can be taken at an appropriate moment without disrupting the programme unduly.  Well used, isolated spots can limit the intrusion of advertising and give broadcasters more flexibility to schedule adverts appropriately and indeed protect rather than distort the integrity of the programming.   It is important to remember that even if the isolated spots rule was abolished altogether, broadcasters would still be subject to Article 11(1) which governs the insertion of adverts in such a way that the integrity of the programme is not affected.  
Ultimately, as with the liberalisation of the advertising rules more generally, the abolition of the isolated spots rule would help UK broadcasters offer a more flexible and competitive package to advertisers, helping broadcasters to compete for commercial revenue against non-television media.  In addition, isolated spots may be part of a possible solution to technological threats to advertising funded television such as from ad skipping facilitated by PVRs.  
Finally, the isolated spots rule makes even less sense on some of the newer television platforms such as mobile streaming which would be covered by the provision. Content on these platforms is usually accessed for short periods, so it will be imperative to allow short advertising interruptions to adapt to these new forms of distribution.  
In our view, developments in mobile television over the period when the amended Directive will be in force could lead to quite radical changes in the way that advertising is scheduled.   In particular, there may be compelling commercial reasons for isolated spots becoming far more common, with advertisers paying a premium for sole occupancy of a spot.  
The Commission is proposing a modest liberalisation of this rule which we believe will make limited difference to broadcasters.   It is difficult to give precise figures of the impact of allowing isolated spots in sports advertising since such estimates would be highly spectulative.  Isolated spots are not prohibited at present and sports programming is an area where such spots are used already. However, such limited liberalisation will make only a small difference to helping broadcasters develop new advertising models.
	Text by European Commission
	ITV/Channel 4/Five amendment  

	Article 10 Paragraph 2

	2. Isolated advertising and teleshopping spots, other than in sports programmes, shall remain the exception.”
	Deleted 




17.  What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, childrens’ programmes and news programmes may be interrupted by advertising or teleshopping once for every period of 35 minutes?

The proposal for a 35 minute rule for films, news and children’s programmes would pose major problems for commercial broadcasters. Between ITV, Channel 4 and Five we have considerable commitments to all three genres but would find it much harder to sustain these at current levels if this clause was not deleted or amended.

For film, the 35 minute rule would make no appreciable difference to the amount of revenue we could raise compared to the current ’45 minute rule’ (as it is interpreted in the UK).  For news and children’s programmes, this rule is more restrictive than the rules in place in the current directive.  And relative to other genres, it would be even more restrictive in future if the other insertion rules (in particular the 20 minute rule) are relaxed. While other genres would be able to benefit from a more liberal regime and make use of more flexible break patterns, these three genres would be stuck with outmoded rules.
In addition, the wording of the 35 minute proposal does not use the current Directive’s “scheduled duration” formulation which takes account of the fact that the actual running times of most programmes are shorter than their scheduled duration.  In this context, it is not entirely clear whether the 35 minutes in the Commission’s proposal refers to 35 minutes of the programme itself (in which case the rule would actually be closer to a 40 minute rule) or 35 minutes of the scheduled duration of the particular programme.
The proposed 35 minute rule has a direct impact on broadcasters’ ability to generate revenues from film, news and children’s programmes.  Put simply, if broadcasters cannot sell advertising within programmes they cannot pay for the programmes.  If these genres become commercially unviable or significantly less viable than other genres, broadcasters will legitimately consider their decision to invest in and show these programmes.  In turn this will affect plurality of programme provision with significant consequences for the UK broadcasting ecology, the production sector and TV viewers. 
We believe the provision should be deleted, leaving the simple rule contained in Article 11(1) to govern the insertion of adverts during natural breaks; under this provision breaks should only be inserted when they do not interfere with the integrity of the programme.  This would ensure that the spirit of the whole of Article 11 was retained whilst leaving the operational detail of how it was implemented to Member States and the broadcasters themselves.  

News and children’s programmes
For news and children’s programmes, the proposed 35-minute rule is more restrictive than the current Directive (which stipulates a 20 minute break rule, subject to 30 minute scheduled duration). The proposal does not appear to have resulted from consumer complaints – on ITV there has been a half-hour news programmes with a centre break since 1967, and this has been widely accepted by viewers. Half-hour new programmes with a centre break are common on each of our channels.  
The introduction of a 35-minute rule would lead to a loss in revenue to our public service channels of tens of millions of Euros every year – additional information on the revenues at risk from this provision will be submitted separately and confidentially. The effect would be to reduce our commitment to, and investment in, both news and children’s programmes, particularly original European production. This would have an impact on the plurality of supply of programming in both genres.
Another unintended consequence of the 35 minute rule on children’s and news programming would be to shorten programmes. If it is not possible to gain revenue from a centre break in half hour programme, there would be pressure to have shorter programmes, with more end-breaks. This would have two undesirable consequences. Firstly, broadcasters would choose to transmit shorter programmes and shy away from commissioning longer, more engaging ones. Secondly, broadcasters would suffer a loss in revenue, as (all other things being equal) a centre break in a single programme brings in more revenue than an end break between two shorter programmes occupying the same overall length of slot.   
We note the amendments to the Commission’s proposal as suggested by a number of parliamentary committees to simply replace the “35-minute” provision with a “30 minute” provision.  Such a provision would still be a step backwards compared to the existing Directive for news and children’s programmes. Currently, news and children’s programmes can carry a break every 20 minutes as long as the scheduled programme duration is 30 minutes or more.  Accordingly, in an hour long programme the current Directive actually allows for three internal breaks where the proposals from some committees would only allow for two.   So, for instance, the hour long regional news programme currently broadcast by UTV currently carries three advertising breaks but under the 30 minute compromise being suggested by some parliamentary committees it would be able to carry only two.  Similarly, Channel 4 News (which is 55 minutes long) currently carries two internal breaks whereas under the same 30 minute compromise being suggested it would only be able to take one.   
A 30 minute rule based on the Commission’s current wording for 35 minutes would still therefore create some of the perverse incentives suggested above, for instance discouraging longer news programmes.  Moreover, if such a 30 minute compromise is based on the Commission wording it will still be unclear whether the 30 minute period in question relates to 30 minutes of the programme (in which case the rule is effectively still a 35 minute rule) or simply 30 minutes of the scheduled duration of the particular programme.  The latter formulation would at least enable one centre break in a half hourly scheduled programme of news or children’s programming.    

In summary, we regard an amended 30 minute rule as the absolute minimum compromise which should even be contemplated and its acceptability depends crucially on the retention of the “scheduled duration” wording in the current TVWF Directive.

Films
For films the proposed 35-minute rule does not represent a meaningful liberalisation of the existing rules. For example, most films have a scheduled running time of around two hours.  The current “45-minute rule” allows three internal advertising breaks in a  two-hour film, while the proposed 35-minute would also allow just three breaks in the same film.  In other words, there is no material change whatsoever.  Only in films whose duration is very short, very long or precisely 105-109 minutes in length does the 35-minute rule offer an additional advertising break, compared to the 45-minute rule. 

Both the current and proposed rules reduce commercial broadcasters’ incentives to invest in film as other programming genres are more commercially viable. If either the current rule or the proposed 35 minute rule were in place while the insertion rules governing other genres were liberalised, the effect would be a reduction in the volume of films shown; in addition, broadcasters would be more likely to rely on proven mainstream “blockbuster” films that draw high audiences and revenues and less inclined to schedule a more diverse range of movies.
This would have a particular impact on European films that attract small audiences, which would be less viable on free-to-air television, thereby reducing public access to European film.  The point is well-illustrated by Film4, the digital free-to-air advertising-funded film channel launched by Channel 4 in July 2006.  This channel has a strong commitment to diversity, with around 40% of the schedule comprising British, European and world (ie non-US) cinema. This rule makes it much more difficult for such a channel to maintain its ambition to show films from across Europe (and around the world), and it may be forced to rely to a greater extent on Hollywood blockbuster films if there is no further liberalisation of the TVWF rules.  The rule is thus counterproductive, given that one key aim of European media policy is to promote the distribution of both national and non-national European films.
In our view Article 11(2) should be deleted altogether and in those circumstances the proposed revised Article 11(1) should take precedence:  breaks should be inserted when they do not interfere with the integrity of the programme.  Such an approach will enhance the viewer experience and help broadcasters to develop new advertising patterns to help retain revenue and maintain investment in content.

Amendment

	Text by European Commission
	ITV/Channel 4/Five Proposal #1

	Article 11 Paragraph 2

	2. The transmission of films made for television (excluding series, serials, light entertainment programmes and documentaries), cinematographic works, children’s programmes and news programmes may be interrupted by advertising and/or teleshopping once for each period of 35 minutes.
	Deleted




Sponsorship 

18. Are the rules on sponsorship of audio-visual media services set out at Article 3h necessary and sufficient to safeguard the integrity of the services that are sponsored?

We do not wish to see any change to the sponsorship rules as proposed in the Commission’s draft Directive.  The development of sponsorship of television programmes in the UK has been very successful creating a market with a value to broadcasters in the UK of around £120m per annum.   In addition, not only have there have been few, if any, viewer complaints about sponsor credits, but there have been no cases, so far as we are aware, where programme sponsorship has been found to have compromised the responsibility and editorial independence of the broadcaster.  In many ways, the lesson of the introduction of programme sponsorship in the UK is that new commercial opportunities in addition to advertising can be successfully introduced and help to finance UK originated content without any compromise to programme standards or editorial independence.
Although there is no suggestion on the face of the Directive, in the interests of clarity we would not support any suggestion that sponsor credits should be counted in advertising minutage. Retaining the differences between sponsorship and advertising allows us to diversify revenues and create complementary commercial communication opportunities. We also believe that viewers see advertising and sponsorship as quite distinct. In addition, including sponsorship minutage would require re-creating all airtime trading systems which do not currently calculate the amount of time devoted to such credits. 
Product Placement

19.  Ofcom has consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it.  But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion.  If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry.

We welcome the Commission’s proposal to clarify the legality of product placement and to establish clear rules on this practice. We would urge the UK government to engage positively in the discussions on product placement to ensure that, if product placement were to be allowed in the UK at any stage during the life of the Directive, the overarching European rules are sufficiently flexible and fit for purpose.   
In particular, even if the government has no intention of liberalising the rules on Product Placement in the UK in the next few years, given the length of time the amended TVWF Directive will be in force it is vital that the European framework preserves the option of liberalisation.  This will at least ensure that we can have a national debate on liberalisation in the future which would not be the case if the Directive mandates a pan-European prohibition or draconian restrictions of broadly equivalent effect.

The other critical reason to engage positively in the debate on product placement is that the approach which is currently being adopted to liberalisation by the Commission will almost certainly catch and regulate current prop placement activity as though it was product placement as well as applying rules on product placement to acquired programming (as opposed to programming produced or commissioned by broadcasters).   In both cases, the perverse consequence of such an approach would be to introduce a more restrictive regulatory framework than we have at present in the UK since the Ofcom Broadcasting Code currently excludes both prop placement and ex-UK acquired content from the definition of product placement. 

Before answering the specific consultation question, we outline in more detail our view that the UK government should support the liberalisation of product placement at European level. 
The importance of product placement

We have set out above the increasing commercial and revenue pressures which commercial broadcasters are facing.  The commercial PSB’s have no option but to seek to diversify their sources of revenue beyond conventional spot advertising to help to maintain revenues and investment in content.  The liberalisation of product placement represents one of the few opportunities in the context of the current debate on the Directive for a measure to allow the development of a new incremental source of revenue. 
It is true that, on its own, product placement is likely to make at best only a modest contribution to the medium term sustainability of commercial television.  It is reported that in the USA, where product placement has been legal and unregulated for decades, it represents only one per cent of total TV revenues. However, the value of product placement to broadcasters is not limited to this direct value, and the indirect value, though largely unquantifiable, should not be discounted. 
In particular, as Ofcom recognised in its consultation on product placement earlier this year, the value of product placement lies mainly in adding to television as an attractive medium to advertisers
. Product placement helps to diversify the ways that advertisers can communicate their brands with consumers
 and other targets (such as shareholders and employees).
 Already, through fragmenting audiences and greater competition, advertisers are moving spend into other media which do not invest in original programming or are based outside the EU altogether. Product placement, as a complement to brand presence on television, can help broadcasters offer a more innovative and comprehensive commercial proposition to retain existing advertisers and maintain current advertising revenues. Together with other “beyond-the-spot” opportunities, product placement is part of the answer in helping to sustain a strong commercial broadcasting sector.    
The attitude of viewers

Viewers are already used to product placement appearing on TV. They see placements in films of all origins (including European ones) and in American acquired programmes. However, at present this product placement brings no benefit to European broadcasting or production.  Brands form an integral part of the real world and yet television within the UK is still required to portray a world where, for example, the regulars at the Rovers Return drink a fictitious beer.

Recent research by Human Capital on behalf of Ofcom looked at the future of television funding and researched the attitudes of the public towards existing and potential new funding methods
. Amongst the conclusions of this research (which took the form of deliberative workshops) were that:
· A substantial minority of participants thought that product placement already takes place.  Examples cited included various car manufacturers in James Bond films, e-Bay and Apple in Sex and the City, plus examples which did not in fact involve product placement such as Cadbury’s chocolate in Coronation Street and car manufacturers in Top Gear.

· Product Placement was generally popular amongst respondents, especially when it was seen to enhance the realism of a programme, was relevant and was not too prominent.

· Background product placement was approved of because the viewer experience was seen to be like that of prop placement.

· The final rankings suggest that some potential new funding mechanisms (especially a limited form of product placement and possibly more minutes of advertising) could be preferred to some of today’s mechanisms (especially pay interactivity and pay-per-view).

This is echoed by other UK-based research which found that viewers often preferred product placement to traditional advertising for many reasons:

“In general, respondents in this study displayed favourable attitudes towards product placement… first of all, product placement can enhance the realism of the television programmes… the respondents also preferred to see real brands in television programmes rather than fictitious brands. Nevertheless the respondents suggested that television programmes should contain only those brand name products that were complementary to the programme’s realism.”

None of this is to suggest that viewers do not have some concerns which would need to be dealt with in framing any new rules on product placement.  In particular, the Ofcom research highlighted that noticeable (as opposed to background) product placement not necessarily relevant to the programme was of concern to viewers, while script product placement was the least popular form of product placement. 

The Need for Safeguards

It is in the light of such concerns expressed by viewers and our concern to safeguard our editorial independence and integrity that, as we set out below, we would support (in broad terms) the protections around product placement which are set out in the draft AVMS Directive
.    We would also go further and would support the continued application of rules on undue prominence to ensure that inclusion is driven by editorial relevance.  Ultimately, our position as trusted mass-market broadcasters (and therefore our business models) would be undermined by product placement which compromised our editorial freedom and integrity.  It is not in our interests to drive viewers away as our revenues are dependent on our ability to attract audiences.  The restrictions on undue prominence have worked successfully in the UK and undue prominence is a concept understood by broadcasters and is a useful means of assessing the editorial integrity of commercial references in programming.   

We envisage product placement amounting to brand presence in some programming. Initiative and control would rest with editorial staff at all times so as to ensure that, above all, any product placement was editorially justified and satisfied all compliance rules including those on undue prominence.   We are not proposing that the rules should allow particular products to be integrated into scripts, or that product placement would involve any calls to action or promotion, and carefully drafted rules on undue prominence/product placement could prevent both of these.

One might question whether advertisers would pay for placements that are subtle and therefore not immediately noticeable to viewers, thus adhering both to the undue prominence and rules on editorial independence.  Contrary to what might be expected, advertisers also have an interest in ensuring that their brand fits with the programme. It is widely documented that brands benefit most from placements that are not intrusive: to interfere with viewers’ enjoyment of a programme would lead to negative feelings towards the brand. Research recognises that “one risk related to plot integration is the inappropriate or unnatural fit for the brand that previous research has identified as detrimental to persuasion”
.

Ultimately, in order to meet the needs of the viewer (not to interfere with the enjoyment of the programme), the advertiser (to ensure that the brand does not create negative reactions from viewers) and the producer (safeguarding editorial decisions) editorial justification must and should be the main guiding principle and an important means of assessing whether rules on undue prominence have been transgressed.  

The risk of the Commission’s approach extending rather than reducing regulation 

We have real concerns that the Commission’s current definition of Product Placement will in practice impose a greater regulatory burden in the UK rather than being a liberalising or simple clarifying measure. In particular the proposed definition clearly risks redefining current prop placement as product placement as well as putting broadcasters in potential breach of rules they cannot necessarily observe in the case of acquired content.  Subsequent proposals for amendment by Parliamentary Committees in some cases risk adding to the confusion.   It is important to note that the current definition of prohibited product placement in the Ofcom Broadcasting Code specifically carves out prop placement and movies and non-UK acquired TV programming from the prohibition.
Prop Placement 
The current Commission definition of product placement which is inclusion “normally in return for payment or similar consideration” is one which is likely to catch prop placement (and indeed it appears from our contact with the Commission that this is their intention). The particular difficulty is with the notion of “similar consideration”. This phrase is likely to be interpreted as amounting to “money’s worth” thereby catching a prop that is bought at less than market value or one which is provided for free use by producer or broadcaster.  Two potential difficulties flow from this definition:

· That broadcasters are uncertain whether the price paid for a prop represents the full market value and consequently whether by including a prop in a programme they would be subject to the rules on product placement

· if “similar consideration” includes provision of a prop for free (which could represent a very valuable cost saving to the broadcaster) existing prop placement arrangements would in effect be reclassified as product placement.
Prop placement is a well established, legitimate and legal practice in UK production (which we understand is widespread across commercial broadcasters and the BBC) involving the sourcing of free props for programmes from prop placement agencies.  There is no contractual guarantee that particular items will be included in programmes nor does money change hands but clearly there is a saving (in some cases quite a significant one) from the free provision of the prop(s).  The potential consequences of an extension of the definition of product placement to include such activity are significant.  In particular, such an extension would prevent any prop placement in genres where product placement was not permitted (increasing the cost of production in such genres) and would limit the value of the liberalisation since current prop placement would have to be treated as though it was product placement and labelled as such (limiting the ability to also include product placement too if permitted). In our view the Commission’s definition would represent a completely unjustifiable extension of regulation over an activity which operates perfectly legally under current rules and which makes an important contribution to the production of original content in the UK at an economic cost.. 
Acquired content

In addition to the difficulty in relation to prop placement, the proposed Commission definition of product placement does not carve out the inclusion of product placement in acquired content where the broadcaster does not have contractual control over the production and does not receive any benefit from the placement of products. In our view it would be quite unrealistic to expect UK broadcasters to accept a licence or legal obligation to hunt out product placement in all acquired programming and this is surely the reason why the current Ofcom Broadcasting Code excludes films made for cinema and programmes acquired from outside the UK from the ban on product placement and relies on the rule on undue prominence to prevent harm to viewers.  The practical difficulties of subjecting acquired content to product placement rules are very significant and include:

· Uncertainty over the definition of product placement – for instance in content acquired from outside the EU (and possibly even from within it) would broadcasters be expected to explain to programme suppliers in acquisition negotiations what the particular definition of product placement was and expect those suppliers to apply it?

· The impracticality of reaching down the distribution chain to the source of the programme in order to establish whether there was product placement in the programme.
· Classic (archive) films for which no product placement audit has been conducted would potentially all be banned from TV screens
· The fact that it may no longer be possible to show certain acquired programming in certain genres if product placement is not allowed in those genres.  For instance, if product placement was not allowed in entertainment programmes, it would arguably become impossible to show American Idol on ITV2 or the US version of The Apprentice on BBC2 as key parts of both programmes contain product placement.
In our view, a better option for defining product placement in the proposed Directive would be to use a variation on the definition which appears in Ofcom’s Broadcasting code which we believe would provide greater legal certainty than the proposal from the Commission.   We set out our proposed re-definition below.

Identification

We believe that viewers should be made aware when product placement is taking place.  However, the manner in which this is achieved should not be specified in the Directive and should not necessarily have to be at the start of a programme.  There are a number of reasons for this:

· The Directive will be in place until at least 2015 and to stipulate over-prescriptive and detailed regulation on a new area of activity may be counter productive. 

· A detailed announcement of product placement in advance of the programme is likely to attract additional attention to the brand.  At best this would seem slightly counterproductive; at worst, it could risk considerable viewer annoyance.

· Advance messages could also create confusion between the messages of a sponsor and the brand(s) appearing in the programme. 
We agree that there should be a provision to ensure that product placement is “appropriately identified so that the viewer is aware when it is taking place”. However, the best way of delivering appropriate identification will depend on national circumstances, the development of new technologies and consumer uptake and the type of programme. For example, announcing a placement during a programme is possible during a game show but not suitable for a drama which depends for its effectiveness on the suspension of disbelief. End credits, listings magazines, Teletext, EPGs and broadcasters’ websites may all provide more appropriate ways of informing viewers about product placement than announcing it at the start of a programme. Different approaches will chime with the different traditions of different Member States. A one-size fits all approach is less likely to be effective than a flexible approach which allows for the best provision of information in the right circumstances. 
We are also particularly concerned that any mandated identification of Product placement should not interfere with the viewing experience for instance by a requirement for on screen labelling in the course of a programme.  In our view such an approach would not be welcomed by viewers and would be inconsistent with the priority of protecting the viewer experience through the application of rules on undue prominence, bans on promotional references etc.

Genres

We believe that the treatment of product placement should be analogous to the treatment of sponsorship rather than being regarded as a form of advertising. In this context we believe that the Commission has taken the right approach in the Directive by combining product placement and sponsorship in the same Articles.  Product placement is similar to sponsorship because it relates directly to a specific programme, and indeed helps support the production of that programme by contributing to its funding. But, like sponsorship, the ability to provide information about the product, or product attributes, is and should be, strictly limited. Critically, a sponsorship message can not embrace any call to action.  Equally critically, and distinguishing product placement from advertising, such message as there is in product placement is determined and mediated entirely by the programme maker and broadcaster.  

It is therefore appropriate and logical for product placement to follow the same genre restrictions as sponsorship credits and it is sensible that the Commission’s draft Directive takes this approach.    We also agree with the approach of the Commission’s draft Directive that a negative list of programmes where product placement is not allowed makes sense and permits greater flexibility at national level (we would not support a “positive list” approach to product placement – i.e. a list of programmes that are allowed to carry product placements).  In addition, we believe that such a list should utilise recognised genre categories rather than trying to introduce new categories such as “fiction or fiction-like programmes” or other genres which are not in use in industry or consistently across the EU.  
We understand and agree with the logic that, as with sponsorship, news and current affairs should not be allowed to carry product placement.   We are less clear how widely the definition of documentary would be drawn and would appreciate clarification of this category so it is clear, as a minimum, that entertainment (including factual entertainment) and reality programmes are not caught by the prohibition.  In particular, we believe that some kinds of factual programmes seem particularly suited to product placement (e.g. Dream Homes).  Equally we would have concerns about allowing product placement in other types of factual programmes; for example, consumer affairs programmes that may be reviewing a number of brands on the market.   

Finally, whilst we recognise the concern around advertising to children, we are also concerned about the ability of the industry to continue to invest in children’s programming.   At present children’s programmes, can be and are sponsored and advertising is allowed around children’s programmes. Whilst it could be argued that product placement should be allowed in this genre, we recognise the current concern around commercialism and children. 

However, investment in this genre depends not only on advertising and sponsorship revenues, but also subsequent merchandising deals. The fact that children’s programming may involve representations based on characters, toys or other artefacts which become or already exist as children’s products, and that that programming may have been funded or part-funded by those producing or holding rights in those products, should not of itself be considered as product placement. To adopt an approach to product placement which restricted merchandising opportunities around children’s programmes could further undermine the commercial model in an area of programming already under some threat. 

In the light of the comments above, in our view product placement should therefore be:

· Clearly defined not to cover existing practice in acquisitions, films and prop placements;

· Be subject to principles of undue prominence and editorial justification

· Ensure appropriate identification but allow for flexibility on how this is implemented

· Clarify the programme genres where product placement should not be allowed

We set out a suggested amendment to the Directive below:

	Text by European Commission
	ITV/Channel 4/Five Amendment

	Article 1 Point (k)

	(k) ‘product placement’ means any form of audiovisual commercial communication consisting of the inclusion of or reference to a product, a service or the trade mark thereof so that it is featured within audiovisual media services, normally in return for payment or for  similar consideration.
	(K) “product placement” means any form of audiovisual commercial communication consisting of the inclusion of or reference to a product, a service or the trade mark thereof so that it is featured within audiovisual media services, in return for payment or for similar consideration except that 
· the inclusion (other than in return for payment) of or  reference to a product, a service or the trade mark thereof  where such products or services have been acquired at no, or less than full, cost and where their inclusion within an audiovisual media service is editorially justified and not unduly prominent [or

· the inclusion of or reference to a product, a service or the trade mark thereof where that content is (a) not commissioned or produced by the Media Service Provider responsible for the audio visual media service or (b) is a film made for cinema]

shall not be considered to be product placement.

	Article 3 h Paragraph1. (c)



	Insert new Article 3 h 1. (c) 
	(c) they must not contain product placement which presents products in an unduly prominent manner. The “Undue Prominence” shall be determined by the recurring presence of the brand, good or service in question or from the manner in which it is presented, having regard the content of the programmes in which it appears.


	Text by European Commission
	ITV/Channel 4/Five Amendment

	Article 3 h Paragraph 1. (c), 2.

	(c) viewers must be clearly informed of the existence of a sponsorship agreement and/or the existence of product placement. Sponsored programmes must be clearly identified as such by the name, logo and/or any other symbol of the sponsor such as a reference to its product(s) or service(s) or a distinctive sign thereof in a appropriate way for programmes at the beginning, during and/or the end of the programmes. Programmes containing product placement must be appropriately identified at the start of the programme in order to avoid any confusion on the part of the viewer.

2. Audiovisual media services must not be sponsored by undertakings whose principal activity is the manufacture or sale of cigarettes and other tobacco products. Further, audiovisual media services must not contain placement of tobacco products or cigarettes or product placement from undertakings whose principal activity is the manufacture or sale of cigarettes and other tobacco products.


	(c) viewers must be clearly informed of the existence of a sponsorship agreement and/or the existence of product placement. Sponsored programmes must be clearly identified as such by the name, logo and/or any other symbol of the sponsor such as a reference to its product(s) or service(s) or a distinctive sign thereof in an appropriate way for programmes at the beginning during and/or the end of the programmes. Programmes [commissioned or produced by the broadcaster] containing product placement must be appropriately identified [                    ] in order to avoid any confusion on the part of the viewer. 

2. Audiovisual media services must not be sponsored by undertakings whose principal activity is the manufacture or sale of cigarettes and other tobacco products. Further, audiovisual media services must not contain placement of tobacco products or cigarettes or product placement in programmes commissioned or produced by the broadcaster from undertakings whose principal activity is the manufacture or sale of cigarettes and other tobacco products.




Finally, the consultation asks whether if the UK continued not to allow product placement in programming made by and for UK broadcasters but the EU allowed it, what practical impact would that have.   It is likely that as broadcaster advertising revenues fall it will become increasingly important to try to make up the shortfall in programme budgets from other sources.  This may lead to increasing levels of co-production with input sourced from wherever possible.  Clearly if product placement is allowed in some European countries and not in the UK it could make such co-productions more difficult to participate in since the UK broadcaster would either (a) have to insist that there was no product placement in which case the cost of production for the other parties would be greater than it would be otherwise be which might make UK participation more difficult or (b) have to incur additional expenditure in creating a new version of the programme for transmission in the UK which may not always even be possible irrespective of cost issues.  
However, notwithstanding these considerations because of the limitations of language and differences of culture and television markets, co-productions between UK commercial public service broadcasters and producers or broadcasters on the continent are not that common and are unlikely to grow to a very significant extent.  Accordingly, the potential distortive effects of differences in the rules between Member States are not sufficient to justify a pan-European prohibition.
Further comments on Quantitative controls on advertising
Limits on advertising minutage (Article 18 (1))
In the UK, the main commercial network channels – ITV1, Channel 4 and Five – face stricter obligations from Ofcom than are required under the terms of the current Directive (we can only show an average of seven minutes advertising per hour per day, compared to the nine minutes specified in the Directive).  Accordingly, any liberalisation of the current rules at EU level is unlikely to have an immediate effect on our core channels. However, it would be logical for the government to press the case to amend the Directive to build in some appropriate flexibility for Member States in the application of the duration rules, particularly given the length of time they are likely to be in force.

Member States should be given freedom to allow broadcasters to allow slightly more than 12 minutes of advertising to be scheduled in some clock hours where there are exceptional programming constraints and correspondingly less in an adjoining hour. An average limit across peak hours could still be maintained to provide regulatory reassurance that advertising will not be excessive at the time of day when most viewers are watching.
Proposed deletion of the exclusion of public service announcements and charity appeals from advertising minutage (Article 18)

The Commission is proposing to amend Article 18(3)(b) of the Directive to delete the current exclusion of public service announcements and charity appeals broadcast free of charge from the limit on the amount of advertising in any one clock hour.  It appears that this provision of the Directive will be replaced by a new recital (18) explaining that audio visual commercial communications do not include public service announcements and charity appeals broadcast free of charge.  
Whilst we can see the logic for the proposed new approach of excluding such announcements and appeals from the definition of AVCC altogether rather than excluding them from counting towards advertising minutage, there are some potential issues with this approach.  First, the exclusion will be in a recital rather than the body of the Directive (as the equivalent provision is at present) and the exclusion depends to a significant extent on the definition of economic activity rather than being a blanket exclusion.  It is therefore not impossible that public information announcements or charity appeals might come close to falling foul of the definition introducing unwelcome ambiguity as to the status of such activity.  Secondly, the Commission are proposing to retain the definition of television advertising and there is no carve out of such announcements and appeals from that definition.   
In the period in which the amended Directive will be in force public service announcements on television are going to be more important than ever because of the need to inform viewers about the move from analogue to digital broadcasting.  In the UK, for instance, the commercial public service broadcasters have accepted licences which require them to actively participate in the communications effort in the run up to switchover and there should be no question of such activity (if it involves public service announcements) in any way counting towards advertising minutage.  In this context, we would not want any ambiguity over the status of public announcements (or charity appeals) in the context of the advertising rules (particularly the rules on allowable minutes) and therefore we believe that such announcements should be explicitly excluded from both the definitions of AVCC’s and television advertising in the body of the Directive.
Identification / Separation (Article 10(1)
As was universally acknowledged in the Focus Group meetings, viewers need to know when commercial communications are taking place. However, it is the principle of being able to identify advertising (advertising ‘transparency’) that we believe should underpin EU policy rather than the idea of ‘separation’. Separation will remain the most important means of delivering the policy objective of identification, but may not be the only one, and in any event should not be used as the basis for resisting the introduction of new techniques where commercial content and editorial can co-exist on screen, often to the benefit of the viewer. 

In the English version of the existing TVWF Directive expresses the need for advertising to be kept “quite separate” from editorial while the French version stipulates that advertising and programming should be “distinguishable” – we believe the French interpretation is far preferable. 

	Text by European Commission
	ITV/Channel 4/Five Amendment

	Article 10 (1)

	1. Television advertising and teleshopping shall be readily recognizable and kept quite separate from other parts of the programme service by optical and/or acoustic means.


	1. Television advertising and teleshopping shall be readily recognizable.




Surreptitious and subliminal advertising
20. Is the definition of surreptitious advertising at Article 1(h) sufficient to catch all possible forms of abuse?

21. Should there also be a definition of the “subliminal techniques” which are to be banned?

We agree with the current definition of surreptitious advertising which must pass two tests – first the intention to promote and second, misleading viewers as to the nature of the communication.   We do not believe there is a need to adopt a more detailed definition of subliminal advertising techniques and are not aware of a problem in relation to subliminal advertising in the UK to which this would be a solution. 
Film Rights

23 Article 3f2 of the Directive would require Member States to ensure that audio-visual media services do not transmit cinematographic works outside the periods agreed with their licence holders.  This reenacts Section 7 of the existing TVWF Directive, but applied to audio-visual services as a whole rather than simply to television broadcasters.  Would this provision achieve anything, given the existence of copyright law?

ITV, Channel 4 and Five all acquire the right to show cinematographic works on their channels and recognise (as rights holders themselves) the importance of copyright law in ensuring an appropriate return to film  producers.  Clearly the copyright laws facilitate ongoing investment in quality European content since producers of such content are assured of an appropriate return.   Copyright in Europe is also harmonised so, in theory, copyright holders should be able to gain protection of national law in each member state.  

In this context, whilst legally this provision might seem to overlap with the rules on copyright, it is important in the digital economy in particular that those who create and deal in works (such as film) which is protected by copyright are clearly identified as enjoying such rights and there is public recognition that such rights should be respected.  Accordingly, we have no objection to this provision.
Short Reports

24 Article 3b offers a limited transfrontier right of access to footage of major events, including (and especially) sports events for television news purposes. Does this strike a fair balance between the respective rights of the rights holders, broadcasters, news agencies, sports organisations and other event organisers, and the interests of the public?  Should this right be available to broadcasters in all Member States or should it be available only in Member States that already allow such access to footage of major events to their own domestic broadcasters?
We remain unconvinced that the Directive should be amended to include a provision relating to right of access to short extracts that are subject to exclusive rights.  It is not clear to us that difficulties in achieving access is a serious EU-wide problem or, even if it was, that amending the Directive is the best way of addressing it.
We would emphasise that ITN, the news provider for ITV and Channel 4, has not encountered difficulty in gaining access to footage from a sporting event exclusively televised in the UK or in another EU state.  Nor has it ever refused a non-UK broadcaster access to footage of an event televised exclusively by ITV.  Even if it is established that viewers’ fundamental right to information is being compromised across the EU, we do not agree that it is either necessary or proportionate for the Directive to be amended to provide for such access.  In particular, the 2001 Copyright Directive already provides for (but does not mandate) the introduction of fair dealing under the news exception provisions. If Member States have not all introduced fair dealing provisions as part of their implementation of the Copyright Directive, efforts should be focused on amending the Copyright Directive.  It does not make sense to use a sector-specific Directive like AVMS to address a potential failing in a horizontal Directive.  Addressing the problem in this way would mean that the loophole of the Copyright Directive would be potentially closed for television but not for the other sectors to which the Directive applies e.g. news reporting on radio, in newspapers and online.

Finally, however, in the context of the possible introduction of a more formal provision for access to short extracts, we would be very concerned if such a right enabled third parties to:

· Gain access to premises (such as sports grounds) in order to shoot footage for use as short extracts.  In our view such access would risk seriously undermining the rights acquired by others to offer live coverage or highlights of events.
· Request extracts or footage or other assistance from the originating broadcaster.  In short, the responsibility of producing short extracts should rest with the broadcaster who wants to show such short extracts and such a broadcaster should be responsible for sourcing the extracts from the feed of the originating broadcaster, rather than having any right to ask the originator for assistance. 
OTHER ISSUES

European work (Recital 36 and Article 4)
Although the Commission is not proposing to amend Article 4 of the current TVWF Directive which imposes obligations in relation to the time reserved for European work, the recitals to the Commission’s proposed Directive include recital 36 which refers to Article 4.  At present Article 4 of the TVWF Directive specifies that subject to certain exclusions where practical a majority proportion of transmission time should be reserved for European works.  European Works are defined (and will continue to be defined in the Directive as amended), inter alia, to include works originating from Member States.  However, recital 36 suggests that when implementing Article 4 Member States should make provision for broadcasters to include an adequate share of co-produced European works or European works of non-domestic origin. 

The recital seems designed to influence (through the vague notion of “adequate share”) the interpretation of Article 4 to try to put pressure on European broadcasters to co-produce or commission works from outside their home country irrespective of whether such an approach would result in work of interest to audiences in it and irrespective of linguistic issues.   There are a number of difficulties with this. 

· The Commission appears to be attempting to influence the interpretation of Article 4 through a recital rather than through the amendment of Article 4.   This cannot be acceptable since the recital suggests a reading of Article 4 which is unsustainable on the basis of the Article itself.   The recital seems to imply that Member States should make a significant change to their approach to implementing the Directive.  If so, such a change should be debated properly along with other changes proposed for the Directive.
· Recital 36 is attempting to create a pan-European market for television content by quasi legal means rather than by demand.  This is unlikely to be in viewers’ interests.  ITV, Channel 4 and Five all exceed the European production quotas primarily because we are in the business of satisfying the tastes and preferences of UK viewers, not in response to regulation.  We believe that the Commission should use positive support measures, eg funds from the MEDIA programme, if it wishes to stimulate demand for non-domestic European content.
Self and co-regulation

ITV, Channel 4 and Five are strong supporters of the new co-regulatory regime covering broadcast advertising. Given the importance of advertising to our core business, we need a regulatory framework that is effective, transparent, and, above all, has the full trust of viewers and we are confident that greater involvement of the advertising industry in regulation assists in delivering these objectives.

The recent creation in the UK of a ‘one-stop-shop’ for consumer advertising complaints across all media (broadcast and non-broadcast) is the logical response to convergence and will simplify the current regulatory framework for viewers. The new system – which was introduced in October 2004 - seeks to do this in a way that harnesses the benefits of the current Advertising Standards Authority model for non-broadcast advertising, and builds on its successful brand, whilst also reflecting the differences between broadcasters and other media under UK law. Ofcom has contracted out its powers in the field of broadcast advertising regulation to a co-regulatory body but broadcasters are still responsible to Ofcom for all broadcast content (including advertising) through their licences. In that sense, the regulatory regime for advertising will always need to be enforced through a co-regulatory partnership between the authorities and the industry.

We believe the inclusion of the reference to the inter-institutional agreement on co-regulation may require changes to the existing regulatory regime and may limit legitimate and effective forms of regulation on new services. We therefore support the deletion of the reference to the interinstitutional agreement and the inclusion of a reference to self-regulation in the main provisions of the Directive. 
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� The Communications Market 2006 Ofcom 10 August 2006 p205.  Within this, ITV1’s NAR fell whilst Channel 4 and Five registered small increases.


� The Communications Market 2006 Ofcom 10 August 2006


� PWC “Economic Analysis of the TV Advertising Market” (commissioned by Ofcom), December 2004 (p5).


� [Source: Ovum; IDC Arc; Yankee Group; Analysys; Strategy Analytics; OC&C analysis].


� “Product Placement: A consultation on issues related to product placement” December 2005. Annex 5: Impact Assessment. Paragraph A5.59.


�  “What advertisers are really doing and thinking about branded entertainment” Marison Rocha, Member Services, Association of National Advertisers. June 2005. 


� “A managerial investigation into the product placement industry” Cristel Antonia Russell & Michael Belch. Journal of Advertising Research. Vol 45(1) March 2005. Page 85.


� The Future of Television Funding:  Findings of a research study looking at attitudes towards existing and potential new funding mechanisms.  Research conducted by Human Capital on behalf of Ofcom.  September 2005


� “Explicit, Non-integrated product placement in British Television Programmes” Rungpaka, Tiwsakul et al. International Journal of Advertising. Vol. 24, No. 1, 2005.


� We do have some concerns about the overly prescriptive proposal that product placement should be identified at the beginning of or during a programme which we set out below.


� “A managerial investigation into the product placement industry” Cristel Antonia Russell & Michael Belch. Journal of Advertising Research. Vol 45(1) March 2005. page 87.
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