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ITN RESPONSE TO DCMS CONSULTATION ON REVISION OF TVWF

About ITN

ITN is one of the world's leading news producers, providing news programming for ITV1, London Tonight, Channel 4, More4 and Independent Radio News (IRN).

ITN’s combined news broadcasts reach over two-thirds of the UK population.  The company has a strong reputation for the creative and innovative use of modern technology (winning the Royal Television Society's 2004 Innovation Award).

As a commercial company, ITN has continuously harnessed new technology to develop and innovate.  Its fast-growing new business areas include ITN Source, one of the world’s largest collections of moving imagery with over 680,000 hours of footage, and ITN On, streaming news and entertainment content to 3G phones.  ITN is now the UK’s leading supplier of news and other video content to 3G mobile phones.

The Impact of the TVWF Directive on ITN

As a producer, not a broadcaster, ITN is not impacted by the existing Television without Frontiers Directive, except indirectly through the TV broadcasters to whom we supply with news.  ITN produces news to the highest standards of editorial integrity and balance..

ITN is not affected by the current Article 11(5) advertising breaks rule that states that news and current affairs programmes with a scheduled duration of less than 30 minutes shall not be interrupted by advertising or by teleshopping, but which allows news programmes of longer to take advertising breaks as long as they are 20 minutes apart (Article 11(4)).

However, Article 11(2) in the revised Audiovisual Media Services Directive – “the 35 minute rule” – would be more restrictive than the current rules dating from 1989.  Whilst ITN does not sell or schedule the advertising breaks that appear in the middle of the news programmes we provide to ITV and Channel 4 (and therefore ITN itself would suffer no direct loss of revenue), we operate in a commercial world where advertising funds programming.  We are concerned that any new restrictions on existing break patterns will unnecessarily impose additional pressures on broadcasters, encouraging them to shorten or move news programmes.   ITN believes this would be counter-productive to the pluralism of news and information, and against the interests of viewers.  We are particularly aggrieved by this proposal as it arises from a technical rationalisation of the advertising breaks rules, rather than any response to viewer concerns.

ITN is opposed to the revised Directive’s extension of scope to include new audiovisual media services.  This will impose compliance costs on emerging new media businesses, such as ITN’s own multimedia services, and hamper their ability to compete with unfettered suppliers based in the Americas or Asia.. ITN recognises that our broadcaster clients, ITV and Channel 4, support an extension of scope to introduce a level playing field across similar audiovisual services.  However, from ITN’s business perspective, we can see no particular benefit (because ITN has not encountered blocks to the free reception of our services on 3G mobile phone services in other Member States and we do not envisage this happening).  Secondly, additional regulatory and compliance costs are burdensome to cutting-edge new media businesses which necessarily operate as lean operations.

The revised Directive also introduces the right of access for news purposes to short reports.  ITN takes no position on this issue We note that the Commission’s proposal (and Ruth Hieronymi MEP’s amendment to it) would not change the status quo in the UK, where there is enough provision under sports access and fair dealing to allow extracts to be used where the sporting event itself warrants news coverage, or where an incident in a match becomes newsworthy.

ITN’s view of the Commission’s Options
· Option 2 – existing Directive

· Option 3 – amend to make ad rules more flexible and to cover all ‘linear’ services similar to TV

· Option 4 – amend as Commission has proposed, to cover both linear and non-linear services – the latter subject only to a basic tier of rules.

From ITN’s perspective, Option 2 (the existing Directive) causes no problems, but we recognise it is out of date for the current broadcasting environment and needs to be revised.  ITN prefers Option 3 to Option 4, which extends the scope of the Directive to non-linear services which we take to include content to 3G mobile.

The key for us is to ensure a light touch self-regulatory regime that enables fledgling new media services such as ITN On’s content to 3G mobile to grow.  We have not found any obstacle to the free circulation of such services and therefore cannot see any benefit of them being included in the new Audiovisual Media Services Directive.

Whichever option is chosen, it is essential that existing news programmes are able to keep their current break patterns.  We find it incomprehensible that a revised Directive intended to update the regulatory regime for the future should actually impose more restrictions that could undermine any commercial rationale for continuing to schedule news.

 

Consultation Questions

General – the effect of widening the scope of the Directive

1. To what extent would Options 2, 3, or 4 ease market entry for new providers of audiovisual media services, or prevent it or make it more difficult?

In the last 5 years or so, ITN has diversified its businesses and used its IP to drive new media services, with the result that it is at the forefront in terms of opening up new markets, to the benefit of consumers.  ITN’s content-to-mobile business represents a small but growing part of our overall business New media businesses require high-risk investment and also have to compete with the publicly-funded BBC which can throw money at its new market ventures unhampered by commercial realities.  For commercial operators to stay in the market in these circumstances, it is vital that they are not hampered by unnecessary new regulatory burdens, such as could be created by the extension of audiovisual rules to new media such as mobile.  Whilst the current Directive has neither hampered nor eased market entry for ITN, we are concerned that extending its scope is unhelpful as it may add unnecessary new cost burdens (licensing, compliance etc) to new fledgling business ventures that have high investment risk.

The current business model for mobile is subscription-, not advertising-funded, and so Option 3 (amending the Directive to make the advertising rules more flexible) is not wholly relevant at present.  Even if this model changes, we remain to be convinced that there is any current or future advantage to ITN On’s business in extending European rules to include mobile advertising content, and believe the latter could in any event successfully be subject to the self-regulatory non-broadcast ASA regime.

2. To what extent would Option 2, 3 or 4 limit the freedom of firms active in the markets which are affected to determine their own prices, product characteristics and/or quality and standards, means of advertising the product and distribution channels?

No impact can be seen from ITN’s perspective.  The TVWF Directive does not regulate the price of content downloaded by users to 3G mobile, so this is not applicable.  Secondly, ITN does not currently advertise its mobile content to users, except through the packages sold by mobile phone operators.

3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services?

Impossible to quantify.

4. What impact would the Options have in terms of compliance costs, especially for smaller firms?

ITN has a small in-house compliance team to comply its broadcast news programmes.  The extension of compliance to ITN On’s mobile content is manageable, as the majority is news content packaged for mobile from existing daily broadcast coverage, though compliance needs may change in future with the expansion of entertainment content.  However, our concern in principle remains that any extra cost is significant to new businesses that are trying to break even or turn a small profit.  Amendments tabled in the European Parliament, are understandable, but add extra costs, including compliance costs, to new media services.

5. Would any of the Options give rise to a potential for displacement of economic activity as between different parts of the audiovisual services sector?  Would it give rise to decisions in this sector to relocate to or invest in non-EU locations?

ITN is not likely to relocate or invest in non-EU locations as a result of the revision of this Directive, though we foresee that other new media operators might be incentivised to relocate outside the EU. Unnecessary regulation of new media businesses that are trying to develop new markets and encourage consumers to take up their services in a very competitive environment could indeed lead to a displacement of economic investment.

6. Would Option 4 have any indirect impacts on firms’ competitiveness in audiovisual services, or more generally?

Yes.  See response to 35 minute rule below.

7. If the TVWF Directive were extended to add only mass-media video-on-demand services of the kind generally available – so excluding all other forms of ‘non-linear’, on-demand services – what would the costs and benefits be?

This would be helpful in removing regulatory uncertainty, as it currently remains unclear what new services will fall within the scope of the revised Directive, and what will be outside.

Market Information

8. What are the market structures in the various sub-sectors covered by the draft AVMS Directive, and what are the overlaps between them?

Country of Origin

9. Are there any instances in which the current lack of harmonisation of controls on non-linear audiovisual services among Member States is limiting competition in this sector?

Not as far as ITN’s new media businesses are concerned.  These are UK-focused.

10. Specifically, have businesses felt that the current derogations under Article 3 of the Electronic Commerce Directive harmed their business and thus whether the inclusion of their services under this proposed new Directive would be beneficial?

No.

Place of establishment, jurisdiction, and derogation

11. Would the rules proposed in Article 2.3, for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector?

It is clear that ITN’s new media services are established at ITN’s head office, and that, here, the editorial decisions are made, and a “significant part” of the workforce operates.  Therefore, the criteria in Article 2.3 are applicable.  

Advertising – quantitative controls

17. What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, childrens’ programmes and news programmes may be interrupted by advertising or teleshopping once for each period of 35 minutes?

Most news programmes on television in the UK last 30 minutes. The 30 minute programme is the tried and tested model. For example, ITN makes the following half hour news programmes:

· ITV News at 1.30pm, 6.30pm and 10.30pm (national news)

· ITV London Tonight at 6pm (regional news)

· Channel 4 at mid-day (national news)

· More 4 News at 8pm (national news on Channel 4’s digital channel)

Advertising is presently allowed in news programmes of 30 minutes or longer.

There is currently one news programmes on terrestrial television that are longer than 30 minutes:

· Channel 4’s News on weekdays at 7 pm (55 minutes)

The current rules allow both to take a second advertising break.  The system works well and there is no evidence of viewer dissatisfaction.

The proposal (Article 11(2)) is to change the 30 minute rule to a 35 minute rule. This would only allow one centre break in news programmes for each period of 35 minutes. For longer programmes – such as the main Channel 4 55 minute daily national news programme – only one break would be allowed, as opposed to the present two advertising breaks.

ITN is against the proposal of a 35 minute rule.  ITN supports either the removal of a specific rule for news breaks at European level, or the restoration of the existing 30 minute rule for news. 

Rapporteur amendments now tabled in the European Parliament remove “35 minutes” and replace this by “30 minutes”.  Although this is helpful, their wording removes the essential reference to “scheduled duration” in the existing Directive (which is important for scheduling clarity).  Secondly, by specifying that there may be two centre breaks only if the news programme is one hour long, this would not allow the second break in Channel 4’s news.

The theory behind the Commission’s change may be a belief that extending the rule to 35 minutes would in some way protect news programmes and news providers. Such a belief is well-intentioned but is fundamentally wrong. The reality is the proposed change and new restriction will not help news organisations. 

ITV and Channel 4 have scheduled advertising during news programmes in a responsible way for many years.  ITN is concerned this new rule will weaken the commercial viability of news programmes. Presently we provide direct competition to the BBC with quality news programmes on commercial mainstream channels. Unlike the BBC which relies on funding from the public through the licence fee, the news produced by news organisations like ITN for commercial television is funded by advertising.  This is a commercial reality and needs to be respected.

The proposed 35-minute rule is also strange and impractical. It is does not fit with long-established programme lengths and programme schedules.  

We are also concerned that no formal impact assessment of this restriction has been undertaken. In terms of quantifying the effect, ITV1 alone would lose around a significant number of ad breaks during its news programmes in a year if this proposal goes through.  What is the evidence to justify the change? We are not aware of research showing viewer dissatisfaction with advertising breaks in news programmes 

ITN believes it is crucial to address this issue at the earliest possible opportunity to protect news and news providers. ITN believes that the proposed restriction could result in broadcasters being forced to shorten or change the scheduling of news programmes. 

The system works as it is, why change it? The 35 minute rule is a solution to a problem that does not exist.
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