FREE-TO-AIR EVENTS REVIEW
Minutes of the 4th Meeting of the Advisory Panel
DCMS 1030 20 April 2009
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Secretariat

Tony Dyer
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Simon White

David Patterson

Observers

Peter Bourton (Ofcom)

Introduction

1. 
The Chairman welcomed Panel members and asked if there were any amendments to declarations of interests. No amendments were declared.      

2. 
The Chairman announced that Hope Powell had reluctantly concluded that she could play no further part in the Review process. She had decided to withdraw from the Panel due to the pressure of her commitments and that she was writing accordingly to the Secretary of State. He noted that there was an option to appoint a replacement if necessary.

Apologies

3. 
Apologies were received from Angus Fraser, Hope Powell and Nick Pollard. 

Minutes of last meeting

4. 
The Chairman introduced the minutes. 

5. 
Clarification was sought on the BBC’s remit on sport. Ofcom noted that it was a matter for the BBC Trustees to decide how much sport and what kind should form part of the BBC’s remit. The issue had not formed part of the recent Public Service Broadcasting review; however it was probably the case that broadcasters other than the BBC and Channel 4 could not be expected to have the same reach or indeed resources. If the BBC does not show a particular listed event it would be difficult to convince another qualifying channel to do so. (The Panel will circulate a note on what the BBC Charter and Licence say on the matter of sports programming.)

6. 
The minutes were then amended to read:

‘The BBC might reasonably be expected to seek to show events such as Wimbledon and the Olympic Games irrespective of these being listed, as part of their remit as a public service broadcaster’

7. 
The minutes were accepted.

Proposed additional meetings to hear oral evidence
8. 
The Chairman listed the dates of additional meetings to hear oral evidence, and of the meetings with the devolved administrations. The Panel were asked to look at their availability and to contact the Secretariat. It was not necessary for the whole Panel to be present at each, but the Chairman urged as many as possible to attend.  

Evidence from Messrs Dyke, Barwick and Elstein 
9. 
Before inviting them to join the meeting, the Chairman briefed the Panel on the backgrounds of Messrs Dyke, Barwick and Elstein, each of whom had been invited by letter to give their views on the following key issues:

-
Whether the principle of having a list was still valid;

-
If it was not, what alternative arrangements, if any, would they suggest;

-
If it was, what were their views on the current criteria and on what should be on the list.

10.
The Chairman then welcomed David Elstein, Brian Barwick and Greg Dyke.

11. 
David Elstein read from a paper which, at his request, is attached at Annex A [he subsequently contacted the Secretariat to elaborate on several issues and a copy of the e-mail is at Annex B]. The points he particularly wanted to make were:

-
The issue of listed events looks like a no-brainer – why object to major sports being made available for all to view at no charge?

-
But those who see there is no such thing as a free lunch will want to look a bit more deeply – and here the Latin tag “cui bono?”, or “who benefits?” might be useful.

-
We think of listing as a response to pay-TV.  But it long pre-dates pay-TV, having been triggered by the launch of ITV in 1955.  The BBC was concerned that key sporting events might be lost to its new rival, so proposed agreed non-exclusivity.  If ITV wanted to cover the Cup Final (or the Derby, or the Grand National, or the Boat Race), the BBC could also show it, with the fees split 50:50. 

-
The converse was also true, of course, but this was never a concern to the BBC – after all, given a choice between the Cup Final with advertisements or without, wouldn’t most people choose the ad-free version?  After a few years of such head-to-head combat (which thoroughly aggravated those viewers who wanted an alternative to sport), ITV gave up the unequal battle.

-
For a while, ITV also competed head-to-head on the Olympics: but an audience split of at least 2:1 in the BBC’s favour meant the economics made no sense.  Duplicated coverage of international football championships caused so much public anger that the BBC agreed a split of matches, with only the final – or a semi-final involving a home team – carried by both.

-
This is how ITV and the BBC learned to collude with each other to suppress the true value of key sports.  Football was paid a pittance for its rights, which were divided up.  At one time ITV and the BBC agreed to boycott league football for over a year, to force acceptance of a derisory offer.  The launch of pay-TV changed this, with ITV breaking away from its BBC partnership in order to fend off a BSB bid in 1988.  In 1992, the BBC took its revenge, supporting Sky’s bid for the first Premier League contract, in exchange for restoring the highlights to Match of the Day. 

-
There is now far more high quality live football on terrestrial television, made to much higher technical standards, than there ever was before 1992.  And no European government has tried to list the equivalent of the Premier League: even if terrestrial channels could accommodate that volume of live matches, they could not begin to afford the current fees.  Listing would destroy the economics of the Premiership, drive the best players overseas in the aftermath of mass club bankruptcies, and see all home teams eliminated from the Champions League in the qualifying rounds.

-
So that is one free lunch we won’t be offered, even if the Premiership is the most popular part of our most popular sport, and available only in highlights form on terrestrial television.  

-
Even so, the switch of live top division league football from free to pay was an emotional trigger for a further bout of lobbying by the BBC.  Sky had never competed for any of the old listed events, despite their being covered by voluntary agreements, not legislation.  The triggers in 1996 were cricket and golf.

-
Sky had picked up overseas Test matches and the Cricket World Cup, in which the BBC had never shown any interest.  Fear of a possible bid for home Test matches led John Major, when Prime Minister, to respond positively in a live BBC interview to the idea of legislation to over-ride the voluntary list established by major spectator sports within the CCPR.

-
What might have been a tricky parliamentary passage in the Lords was neatly finessed by the BBC publicising its dispute with Sky over highlights availability for the Ryder Cup, for which the PGA had sold Sky live rights. The BBC – as always intended – bought the highlights: but by then the legislation had been passed.  

-
The BBC then punished the PGA for agreeing its Sky Ryder Cup deal by cancelling its own long-established coverage of several other PGA events.  Sky’s ability to offer live coverage of the Ryder Cup from first tee-shot to last putt means no golf lover would ever want to see curtailed live coverage back on the BBC: especially those of us who endured endless hours of single-hole coverage of the US Masters – all that the BBC’s red button could offer.

-
The new forced non-exclusivity was now between free-to-air and pay, which made even less economic sense than free-to-air sharing.  Sky simulcasts the FA Cup Final, but only as part of a much larger contractual commitment.  

-
The laborious process of law-making and regulation has not actually changed much, or offered anything that the voluntary code does not cover.  The Ryder Cup is only on the B list, Formula 1 is not listed at all (though it is elsewhere in Europe), and our world champion boxers have never been subject to listing.  World championship athletics, swimming, cycling and snooker – where British competitors excel – have never been listed.  

-
Wimbledon is happy for its whole two weeks to be free-to-air, not just the listed finals.  The Olympics are highly unlikely to migrate from the BBC in the next decade, and the same is true of the listed football and rugby events.  The Grand National is an oddity – a betting event which is far less important in horseracing terms than the unlisted Cheltenham Gold Cup.  The BBC has slashed its commitment to racing, but loves the Grand National, which lasts more than 10 minutes and commands a big audience.  

-
By contrast, the two and a half minutes of the Derby on Channel 4 draws a very small audience.  With Channel 4’s tenuous commitment to racing as commercially marginal as its short-lived affair with cricket, the Derby, too, will no doubt end up a captive on the BBC.  These one-offs have minimal attraction for subscription-funded broadcasters.

-
Cricket has succeeded in its request not to be on the A list, and has made itself unpopular with some for preferring a sport-enhancing £300 million from Sky to the minimal fee offered by Channel 4; the BBC having not bid at all for the current Test match contract. 

-
Cricket endured years of curtailed coverage on the BBC, and Channel 4’s demand that Test match play end at 6 rather than 6.30 so as to accommodate “The Simpsons”.  It is not surprising that it preferred guaranteed live ball-by-ball coverage, with highlights on 5, along with Sky’s broader commitment to cricket, especially the county game.  The notion that young viewers might be cut off from live Test matches needs to be measured against the fact that over 85% of homes with children already subscribe to satellite or cable.

-
The big problem with Test matches is that they are scheduled for five days, but play is by no means guaranteed throughout, as the weather or a quick result may intervene: a nightmare for commercial free-to-air broadcasters, and of limited appeal even to the BBC.  Cricket might prefer – subject to agreement with Sky – at least one Test per series to be broadcast free to air.  However, complex legal formulae and official interference are unlikely to be much help in arriving at such an outcome.

-
As ad-funded channels struggle with their business models, we can see a little more clearly who benefits – cui bono – as far as listed events are concerned.  Free-loaders amongst the viewing population may feel entitled to a seat at every major sports event, without ever contributing a penny to that sport; and politicians may enjoy the pretence that they are giving their constituents a free lunch.  But the lunch is being paid for by the sports involved, if their commercial judgement as to what is best for their sports is to be over-ruled by politicians seeking votes.

-
Of course, if government is heavily subsidizing a sport, then it can legitimately use its clout to impose free to air coverage: as it did, for instance, with the Royal Opera House orchestra and chorus to extract more broadcast live performances.  

-
But we should also recognize that the BBC is the other key beneficiary of the listing process, which its intense lobbying brought into being.  It receives £3.5 billion a year from the licence fee.  It pays its director-general four times more than the Prime Minister earns.  It pays Jonathan Ross £6m a year.  It voluntarily pays tens of millions of pounds a year in the open market for Formula 1 or Premiership highlights.  Why should it be subsidized by sports through the listing system?  Licence fee payers are entitled to ask that the BBC commits first to the A list events before spending its sports budget outside the list.

-
Then, if the BBC cannot afford the rights to an A-list event, it should apply to ministers to match whatever bid from a pay-TV operator it finds it cannot  (or chooses not to) afford.  If ministers sign the cheque, then the sport is no worse off, and the electoral bribe, and subsidy to the BBC, is out in the open.

-
The advantage of this mechanism, if combined with the CCPR voluntary code, is that it is future-proofed in a way that clearly does not apply to the current legislation.  

-
For instance, after digital switchover in 2012, there will, in theory, be scores of channels which technically meet the 95% distribution requirement and are free-to-air.  One of the smaller Freeview channels might decide that 150 hours of live Test cricket was a good marketing ploy.  Its audience might be small, but if cricket were on the A list, it could invoke its right of precedence, and the Sky cheque would be decimated, with minimal benefit for cricket in the shape of higher viewing figures.  

-
My suggested mechanism would allow the Treasury to judge whether the public benefit of free-to-air access to Test cricket on Freeview channel 73 was, or was not, worth compensating cricket for its lost Sky revenues.   Transparency and accountability, with no penalty for the listed sports: who could ask for more?

12.
 The Chairman then introduced Brian Barwick.

13. 
Brian Barwick’s comments were as follows:

He was in the unique position of having been engaged at different times in both the buying and selling of major sports rights;

He suggested that the Panel should consider carefully who the current list was really for, as each audience (e.g. the public, sports bodies and broadcasters) has a different bias and would favour different lists. On the basis of what is currently listed, this would produce three quite different lists;

He considered that most lists drawn up now would not include many of the sports events currently listed in Group A, as fashions have changed;

The Panel’s focus should be on the contemporary situation taking current viewing figures into account e.g.

-
Figures for viewing the Derby have significantly decreased over recent years;

-
There was less interest in the Rugby League Challenge Cup Final (particularly as most rugby league coverage is only available on pay television); and,

-
As far as football was concerned the public’s real interest was in the Premier League. 

Showing highlights of Group B events was a ‘cop-out’ and no longer relevant. Ten or twenty years ago these were important but not today. So much is now seen live that highlights do not have the value they did - even Match of the Day, which was hugely popular, now only gets 3-3.5 million viewers. The Panel should take a 2012 view;

Interest in sports fluctuates and new sports events emerge such as 20:20 cricket. One option was for rights to be divided so that, for example, the third day of the Ryder Cup might be shown free-to-air;

The issue of national team home and away qualifying matches in the World Cup and European Championship needed to be addressed. In his view they should be protected;

Some sports strike the right balance between maximising revenues and ensuring decent exposure. Rugby Union, for example, split coverage between Pay and FTA for autumn internationals and the 6 Nations events in spring. It is possible to keep both broadcasters and the public happy;

Sky has done a remarkable job covering cricket, and the fact was that the BBC didn’t want it because of scheduling and other issues;

Digital switchover will change the shape of the broadcasting world and this list may not be viable beyond 2012;

Market forces demand broadcasters pay a lot of money for the sports that people want to watch. Listing distorts that market;

The Panel therefore needed to take a fresh overall look at listing based on where broadcasting, viewers and sport now are. 
14. 
The Chairman then welcomed Greg Dyke.   

15. 
Greg Dyke’s comments were as follows:

-
He is no longer involved in either ITV or the BBC;

-
Public interest is the most important consideration. He recognised the importance of events that have a national resonance and brought the nation together. Big sporting events still bind the nation. That is precious and those events should continue to be listed;

-
This year marked a sea change. Free markets had run for 30 years and were now discredited. After 2012 there will be a simple distinction between free-to-air and pay TV offerings; many more channels will have 95% coverage and the qualifying broadcaster issue will not really be relevant any more;

-
No doubt that some events on Pay TV get much smaller audiences. FTA gets a bigger audience and the BBC gets the biggest audiences because it represents the nation. This evidences what is of national importance, and the discussion should not be set in terms of what broadcasters and rights-holders want. It would be a tragedy if there were no protected events;

-
What should be listed depended on one’s point of view. He felt the Ryder Cup matters, and that Cheltenham is more important than the Derby but there is no guarantee that it will remain on terrestrial television. The Ashes should be listed. Cricket was on Channel 4 for eight years, and when they dropped it the BBC didn’t bid because it had chosen to spend its funding on other events. In his opinion cricket had made a wrong decision selling to Sky  - it lost viewers for short term financial gain;

-
Sports governing bodies and rights holders are concerned about the collapse in advertising revenues and with it the ability of those other than BBC to bid for listed events. The BBC could well be the only free-to-air broadcaster in the market, which was undesirable, and where the BBC was the only bidder arrangements should ensure they paid a fair and reasonable price for the rights. For example, the 2006 rights to the World Cup were bought by Kirsch and then there was a stand off between them and the ITV and BBC. Kirsch argued that they wanted about twice what was bid and they had wanted the listed events legislation to be changed. The BBC stood firm and gave a fair economic;

-
In a multi-channel environment sport is all the more important in drawing society together. Drama and comedy no longer do that as they once did;

-
There are many old and disadvantaged people who cannot afford Pay TV who are not freeloaders. 

16. 
The Chairman thanked the three speakers for their presentations, and asked each in turn whether there were such things as events of national importance.

-
David Elstein agreed that there were, but that there was a need to remove the economic penalty of being listed. The BBC’s first obligation to the public should be to show listed events rather than non-listed events such as Formula One, to pay a fair economic price and to allocate its budget accordingly. The current arrangements are well-intentioned but can be got round.  For example Sky will have a qualifying Freeview channel in 2012 and there would be nothing to stop it providing single-camera coverage free on Sky 3 and 23-cam HD pay coverage on Sky Sports.  And if Aintree wanted they could put on a pre-race race that sabotaged the National, by offering amazing prize money for example; this would result in only very uninteresting horses racing in the main event. Legislation could not prevent such market-led arrangements. The Panel should instead look at what it is trying to achieve and how to achieve it, but to remove the economic penalty to sport. Asked how that might be achieved, he said that Ministers would determine what it was in the public interest to show live. The BBC, given that it benefits from a universal licence fee, should concentrate on the A list and allocate its budget so that it can afford to cover listed events and would have first refusal in matching open market bids. If the BBC had already exhausted its sports programming budget, the BBC would then apply to HMG for public funding to pay for the rights to be shown on BBC.

-
Greg Dyke too agreed that listed events should survive but doubted that the Treasury would accept the mechanism proposed by David Elstein. The reason that the BBC bought Formula One was because it had the money available in its budget having just lost FA Cup football. The budget was increased in his day at the BBC, but it would never be possible for the BBC to pay for everything;

-
Brian Barwick also agreed and noted that historically the list had been  seen as being to the benefit of the BBC (by protecting it first from ITV and then Sky) and that the BBC could not have it both ways – being able to have protected events, but not cover them, yet pay for others such as Formula One.

17. 
A general discussion then followed:

-
Greg Dyke’s view was that by 2012 everyone would have Freeview channels that would qualify to show listed events.  Digital technology will make available huge amounts of spectrum and scheduling issues will fall by the wayside;

-
David Elstein noted that although the BBC had no dedicated sports channel more coverage was already available through the red button;

-
Greg Dyke noted that the reason that the BBC had no sports channel was essentially political, in that Sky already had one;

-
Brian Barwick stressed the need for a contemporary view – not a list of all our yesterdays;

-
Brian Barwick noted that the last list came out mid-way through the World Cup and it was not a vote winner not to list the entire finals tournament.  It is different in Europe which as a rule does not protect every game in the finals tournament;


-

Greg Dyke noted that it was not HMG’s job to maximise FIFA’s income.   Even though Germany only lists national matches it pays a huge price to FIFA for a less than phenomenal service;

-
David Elstein said that fragmentation meant that all events are getting smaller audiences, but the Olympics, Cup Finals and internationals still get good figures.  The Ashes got 7 million.  But each of these take place only once every few years; 

-
Brian Barwick observed that if Premier League was on free-to-air TV it would attract audiences five times higher. The Panel should address the issue of Premier League, but the general view is that free-to-air broadcasters could not afford it;

-
Greg Dyke thought that the future of free-to-air TV would rest with live events – particularly sports events - as shown by the success of Strictly Come Dancing. He added that anything that ‘resonates’ would attract a lower audience on Pay TV.

-
Brian Barwick considered that if there was no market for a sporting event then there was no need to list it. The need to list only arose where there was a market for an event;

18.
The Chairman thanked David Elstein, Brian Barwick and Greg Dyke for their contributions.

Evidence from David Kogan

19. 
The Chairman then welcomed David Kogan. 

20.
David Kogan explained that he runs a company which was founded 11 years ago to advise on digital rights.  At various times he has represented both sports and broadcasters. He is appointed to act for sports rights holders as his knowledge of both sides drives value, he knows the market place, the value of rights and how to sell them. He stressed that he was giving views in a personal capacity and not representing his company.

21.
In his opinion achieving balance between exposure and value is critical.  He considers the valuation of media is a combination of weighing distribution versus content. He went on to say that the last ten years had seen a plethora of means of viewing content and a huge amount of choice. There have been huge changes, including the issue of data piracy which has especially engaged the music industry.  The balance was currently between analogue and digital.  Not everything is yet on digital, although soon everything would be, and the balance is also between Pay TV and FTA.  There are already new entrants, e.g. 3G and BT Vision.  Internet distribution is growing by the day. There is no such thing as pure broadcasting companies, all are on multiple platforms, therefore nothing is as it was 10 years ago.  16 to 25 year olds do not distinguish between different kinds of media platforms and view whatever they can get their hands on, whether linear or personal scheduling.  The power and choice of the viewer is hugely influenced by these developments.  Therefore no sale can be looked at without looking at all of these.  Now rights are sold on a technologically neutral basis, so purchasers can broadcast through whichever media they choose.  This meets the needs of broadcasters and viewers and allows for multiple packages.

22.
Sport depends on investment and financing and most sports are funded through the revenue from the sale of rights.  This was made difficult because of budgeting restrictions, and rights holders not being flexible.  Broadcasters have come together, but the problem for FTA is financing and scheduling. The ability to show highlights is critical and hugely successful for the BBC.  The right balance between live on Pay TV and highlights on FTA gives both fair distribution and money to sport. 

23.
His recent knowledge of the operation of the A list is that there is a significant drop in revenue which is dangerous for sport in this market.  There is a danger that rights will not be exploited at all.  The division is getting thinner and therefore it is important to get sports in a position where they can earn money. He considers that the list is anachronistic, bad for sport and means that it is difficult to package rights flexibly.  Rights holders do not want to be constrained.  However, he can see the argument for national matches being free to air.  There is also an argument for summer sports which are currently very little shown on TV being free to air.

24.
The Chairman asked David Kogan whether he thought there were such things as events of national importance. He answered that he did, but that the question is whether they are of such significant relevance that they should be viewed at the cost to the sport in question. In his view listing events creates restraint and that there is a risk that some will not be seen at all because free-to-air providers will not want to bid.  He thought that the listed events rules probably did not do anything to protect the concept of national resonance, adding that we are entering a period when post digital switchover channels will be competing with all the others.  He said that already Channel 4 has almost no sport, Channel 5 has some, but less and less.  ITV has given up the only rowing event and Formula One and is looking at its sports portfolio.  The BBC is reviewing its budget.  He concluded that perhaps post 2012 some sports rights may not be bid for at all, and it is probably touch and go whether the National and the Derby will be shown anywhere.

25. 
He confirmed that highlights were still seen as a very important part of rights packages by broadcasters and rights holders.

26. 
He did not think that the value of rights was likely to diminish for the major spectator sports for which demand would remain strong. But budgetary constraints on the broadcasters might lead to less sport being shown overall. 

27.
He also noted that many listed items would be shown on free-to-air TV even if they were not listed.

24.
He explained that the market set the value of rights, not the sports rights holders. All broadcasters are invited to participate in bidding for multiple packages. Sometimes broadcasters would bid jointly. This was not collusion, joint bidding arose through communication between parties, and produced wins for everyone concerned. 

25.
On the subject of which events should be listed, David Kogan thought that there were strong arguments for retaining the list in relation to national team sports/global events, but domestic sports events were different and could be covered by a ‘mixed economy’ of packages.

26.
The Chairman thanked David Kogan for his contribution.

Conclusion

27.
The Panel then discussed the key issues that had emerged from the presentation:

-
The morning had been a worthwhile exercise;

-
The Panel should continue to access expertise on rights negotiations through evidence sessions, rather than through Panel membership;

-
Only one interviewee had mentioned the relevance of listing for those who were denied access to pay television because of poverty or infirmity. The Panel considered the moral point was even more important now for those who don’t have access to the technology for whatever reason;

· All interviewees had been in favour of a list to varying degrees, and had agreed with the concept that there are events of national importance. Nothing further had emerged on what defines such an event, however;

· It was noted that the audience for a football match on terrestrial television was five times larger than any on pay TV;

· It was difficult to estimate the economic cost of listing;

· Neither the BBC nor sport can have it both ways;

· The list only offers protection where there is a real market for the event. Where that is not the case events will largely end up on free-to-air TV, or simply will not be broadcast at all;

· Rugby Union appeared to have struck the right balance between income on the one hand and exposure to audiences on the other;

· One option, given the uncertainty about the effect of digital switchover, would be to maintain the current list until 2012;

· There were distinctly different views about the value of highlights;

· The Premier League does not have ‘national resonance’ and should not be considered for listing;

· Sky has invested in the cycling team, both through sponsorship and broadcasting.  This is because it is likely that cycling will do well in the next Olympics;

· It would be very difficult to establish an arbitration process to establish the value of rights – these are set by the market;

· There could be value in highlighting best practice by governing bodies of sport in striking the balance between revenue and exposure;

· The Derby is not what it was. All viewing figures are going down (not just those for the Derby).  The Grand National is an obvious candidate for listing as it has an appeal well beyond the sport and is a national event.  The Derby is different.  It is a much more difficult race, but the BBC is likely to continue to cover it regardless of whether it is listed;

· The Panel asked to see the consultation responses. 

Date of next meeting

28.
11:15am on 18 May at DCMS, 2-4 Cockspur Street, SW1Y 5DH.
DCMS

11 May 2009

