MEETING OF THE ADVISORY PANEL ON THE REVIEW OF FREE-TO-AIR LISTED EVENTS

HELD AT THE DEPARTMENT FOR CULTURE, MEDIA AND SPORT AT 09.00 ON THURSDAY 21 MAY 2009

Panel members present

David Davies (Chairman)

Penny Hughes

Nick Pollard

Angus Fraser

Chris Gratton

Eamonn Holmes (present for Sky presentation only)

Secretariat

Tony Dyer
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David Patterson

The Panel heard oral presentations from ITV plc and from British Sky Broadcasting Limited

ITV plc

ITV plc was represented by Michael Grade (Executive Chairman), Magnus Brooke (Director of Policy and Regulatory Affairs), Michael Jermey (Director of News, Current Affairs and Sport) and Niall Sloane (Controller of Sport).  ITV plc had tabled a preliminary submission on 20 May, which it reserved the right to amend before the closing date for the consultation of 3 July
.

Michael Grade made a number of opening formal observations. His speaking note is at Annex B.
ITV is clear that the UK should continue to protect certain major events primarily through live, and in some cases deferred, coverage on free-to-air television at least to the extent that it does at present.  There are certain events that are the nation’s day out – for example the Boat Race or the Grand National.  Many people only put on one bet a year for the Grand National.  An argument can be made out that people would lose something if these events were no longer listed.   
The Listed Events regime as it is currently designed makes a significant contribution towards ensuring, though by no means guaranteeing, that coverage of the majority of the most significant events in the life of the UK are available to all citizens in the UK on free to air television.  This is the case irrespective of where people live and regardless of their ability to pay, beyond payment of the BBC licence fee.
At their simplest, the Listed Events rules stem from the same instinct towards universality which underpins a national health service open to all according to need or a BBC funded by all and providing services for all.     There is a basic principle at stake in this review which is the extent to which all citizens in the UK are able to participate in key sporting events in our national life.
Of course, the Listed Events rules are an intervention in the free market and therefore it is appropriate from time to time to review whether the existence of the rules and the approach to implementing those rules are justified, on balance, in the public interest. 
Moreover, television is changing significantly, particularly in the run up to DSO and therefore it is important to ensure that the current rules are still appropriate.  
However, we believe that the current regime gets the balance between competing interests about right.  The regime is carefully designed to try to ensure that the market for the rights to listed events is not destroyed, that the price obtained by rights holders is fair and reasonable and that the broadcasters who benefit from the list do not abuse their status.    We have considered whether there are advantages in a regime in which the intervention might take place after the rights have been acquired but we believe that there are not.
If the list was reduced or the current rules weakened then we believe that gradually a number of key listed events would disappear in whole or in part off free to air television and onto pay-TV which is in a position to pay significantly more for rights than the free to air broadcasters.  This would be a very significant disappointment to the millions of fans who follow these events on free to air television and they do so in their millions not just when a home nation is playing.   
So what of the arguments that might be made against the current listed events regime?
Well, It might be suggested that outside football the Listed Events rules in practice just protects the interests of the BBC.  
Whilst it is true that in recent years ITV has tended to focus on the acquisition of the rights to football and rugby events this approach reflects ITV’s current commercial strategy rather than being something that is settled for ever.  ITV’s strategy could well change in future to reflect changes in market or regulatory circumstances.   
It might be suggested that a free market price for rights would see huge sums devoted to other public interest objectives -- grass roots sport in the UK or developing world for instance.  
For this argument to succeed it would be necessary to show that any additional surplus which might be earned by a rights holder from a pay-TV provider would definitely be passed on to achieve public interest objectives rather than simply constituting a private profit which would not serve any broader public interest aside from the achievement of economic efficiency.   
Even if any surplus would definitely be passed on in its entirety to achieve a public interest objective there would still be a conflict between competing public interests namely:  the interest of free universal distribution to the TV audience and the competing public interest of investment in grass roots sport.   Making the trade off between these interests is a matter ultimately for politicians but it is clearly a highly vexed area with decisions having a very direct impact on people’s lives, outlook and on UK life as a whole.

It might be suggested that Digital Switchover changes the television landscape forever undermining the case for the rules. 
DSO in the UK is clearly a significant development in UK television as is the increasing delivery of linear television via new distribution platforms as well as the delivery of programming on demand.    However, since digital television penetration is over 90% in the UK it is increasingly clear what a post DSO television landscape will look like.  The Listed Event rules will still be important for four reasons: 
· First, there are and will continue to be two basic and competing business models in UK television for some time to come.  The first is Free to air advertising financed television (and BBC television for different reasons) with an approach based on inclusion through the creation of the largest possible audience.  The second is Pay-television with a potentially more lucrative business model based on excluding those that cannot or will not pay.   

· Secondly, there will continue to be a deep tradition and expectation of high quality free to air television in the UK.  Despite digital penetration of over 90% in the UK, fewer than 50% of households currently choose to pay for television and this is unlikely to change significantly.  The UK’s most popular platform – DTT (known as Freeview) – is accessible very cheaply and requires no on-going subscription.   

· Thirdly, the tradition of universality in the distribution of high quality free television in the UK will continue Post DSO.  Indeed, there will be far more channels with over 95% UK distribution on DTT alone in the UK post the complete digital switchover in 2012.    
· Fourthly, in a fragmented digital world events which bring the nation together will be rarer but perhaps more important than they have been in the past.
Alternatively, it might be suggested that broadcasts on pay-TV offer a Free to air opportunity to view in pubs and clubs.  
We recognise that many people now choose to watch the UK’s most popular sports events in pubs and clubs round the country rather than at home.  However, to suggest that this undermines the case for the listed events rules is flawed for two main reasons:
· Many people are not able to watch these events out of the house in pubs and clubs – the young, the old and so on. 

· There is absolutely no guarantee outside heavily populated urban areas that there will be an accessible establishment offering access to the match in question and the decline in the number of premises offering Sky in recent years has been significant.  
Finally, it might be suggested that only a few matches in a finals tournament ought to be listed.  
We disagree.  If anything, there is a case for extending the listing of those events beyond the finals tournament.   Our reasoning for this is simple.  
· First, there is now very significant public expectation, borne out in viewing figures, that the whole tournaments will be available on free to air television if at all possible. 

· Secondly, the evidence suggests that there is enormous interest in matches in these tournaments even where the home nations are not competing in the match in question or even in the finals tournament itself.    This might be because the outcome of a match could affect the progress of a home nation in a finals tournament or simply because of the overall perception of the importance of the event and of the teams taking part.    

· Thirdly, there is something very important for broadcasters (and engaging for audiences) in being able to tell the whole story of an event on free to air television so that viewers can really follow the whole tournament as opposed to simply being able to dip into a tournament only to follow particular matches.
In conclusion, if there is a case for any change it is for modest additions to the current A list to reflect widespread disappointment and anger at matches involving the national team in the UK’s most popular national spectator sport (football) not appearing in recent years on universally available free to air television.   In particular, we believe that the qualifying games for the World Cup and the European Championships when they involve the national teams of the UK should be added to the A list of protected sports events.
The following points were made in subsequent discussion:

· although ITV currently concentrated on football and rugby union, that was a commercial strategy dictated by the current regulatory environment to which ITV was subject.  Likewise Channel 4 no longer had a Head of Sport, and only has some racing.  Channel Five only has the Ashes highlights and some UEFA Cup matches;

· the Review should not therefore draw any conclusions from this particular moment in time. Commercial strategies inevitably ebb and flow, and the ITV may come back into the fray in the longer term;
· ITV suggested that delisting should be triggered if there was only a single bidder for broadcast rights to a listed event. This would help ensure that FTA broadcasters paid a fair price for listed rights;
· ITV shared the Panel’s understanding that Sky could, as a result of digital switchover, become the owner of qualifying free-to-air channels if their commercial multiplexes achieved 95% coverage and were available through Freeview;
· It doubted however that Sky would want to use any free-to-air capacity to broadcast a listed event, as it did not fit, and would indeed undermine, its business model;
· It was not clear whether in the future a single owner, such as Sky, of qualifying and non-qualifying channels, could acquire both live and deferred rights to a listed event, but only broadcast live on the non-qualifying channel.  Broadcasters would however always operate in their own best commercial interests;
· ITV agreed that digital switch over would create additional capacity which would solve scheduling issue in relation to eg the World Cup,  the European Football Championships, the Olympics and Test Match cricket, and enable broadcasters to make full use of all the rights they acquired. Even now both BBC and ITV showed almost full live coverage of all World Cup and European Championship matches;

· ITV agreed that cricket had a national resonance but did not think that cricket would fit with its own business model. It is a mass audience channel which makes its money in the evenings – the daytime audience is not there. It had once had a short-lived association with the first season of the Gillette Cup, but had had to cut from crucial moments in games to its main TV schedule;

· ITV thought that, apart from the Ashes, the World Cricket Championships and World Twenty20 had national resonance. Domestic limited overs cricket did not;

· If England were to be successful in a world cricket competition it might become an event of national importance, but it was not clear how that situation could be provided for. Cricket is in a poor financial state, and listing needs to be selective and sensitive if it is not to damage the sport;

· Highlights packages continued to have public value and broadcasting them on free-to-air television is a public service, but they have no great commercial value to ITV;
· ITV did therefore believe that the B list was still a valuable concept. People lived busy lives and younger people had shorter spans of attention.  MOTD highlights on BBC on Saturday evenings were still attracting a growing audience, despite the fact that viewing figures are generally falling.  ITV’s commercial strategy towards highlights may change if there does turn out to be a market;

· Highlights probably had greater commercial value online with the BBC i-Player and ITV.com, and particularly where they could be monetised with adverts alongside traditional linear broadcasting;
· Although FIFA and UEFA might maintain that listing their entire tournaments depressed value, ITV saw no evidence of the costs of rights going down. Moreover there was a high level of pan-European competition and potential jeopardy for free-to-air bidders in the UK under Ofcom’s “fair and reasonable” test in that if a rightsholder does choose to challenge an Ofcom ruling that the price paid is too low, there is a risk that the event could be lost to Pay TV;

· ITV supported entire listing – as the tournament told a story. In 1990 Argentina lost 0-1 to Cameroon in the opening match of the 1990 World Cup. Cameroon went on to play England in the quarter final only to lose narrowly. If certain matches had been delisted that narrative would not have unfolded, and Cameroon would have not have received the exposure it did.  It should be possible to follow the story from the beginning.
· At the end of the day, the decision on what to list was political and took account of the wider public interest. For example, if the Wimbledon Finals were not on free-to-air there could be civil unrest across Britain, and no amount of intellectual balancing of the competing interests of private rights and public interest could resolve what was essentially a subjective and emotional matter;

· In addition to maintaining listing of the tournaments in their entirety, ITV would also favour the listing of World Cup and European Championship qualifying matches. There was something intrinsically wrong with a private company owning the national shirt and excluding most of the nation from the biggest sporting events;
· Major national events were a national asset and nobody owns the flag. People paid their taxes and voted and had a reasonable expectation of seeing such events free, particularly those who were unable to afford subscription TV;

· Although some enlightened national governing bodies of sport struck the right balance between revenue and exposure and free-to-air and pay TV, that enlightenment could not be guaranteed – listing on the other hand ensured it;

· ITV would not favour the listing of the Champions League Final when it involved a national team as UEFA’s broadcasting policy works well. In terms of listing there should generally be a distinction between national and club competitions;
· ITV thought that BBC’s acquisition of Formula 1 had worked well for it, and the BBC had had an association with F1 going back many years;

· ITV did not see any tension between the BBC acquiring non-listed events such as this whilst not bidding for all listed events. The BBC is licence-fee funded and serves the viewer, not sport, and the viewer demands the best that is available. And listed events did not include all that was best - Lewis Hamilton could for example command audiences of up to 8-9 million);

· ITV said that sport was all about inspiring and encouraging aspiration, which was probably Pele’s greatest achievement. Young people cannot be inspired or aspire if access is restricted, and society is then the poorer for that. Sports rights holders themselves also need to recognise that they have a duty to strike the right balance; and,
· Finally, ITV had given a lot of thought to the point, but did not see the case for listing non-sporting events. There was generally no market negotiation for the rights to such events and listing was not therefore necessary.

British Sky Broadcasting Ltd

British Sky Broadcasting Ltd was represented by Jeremy Darroch (Chief Executive), Vic Wakeling (Managing Director, Sky Sports and Sky News) Barney Francis (successor to Vic Wakeling) and David Wheeldon (Director of Public Affairs).

Sky had submitted in advance the note at Annex C, which Sky asked should be regarded as confidential to the Panel until the end of the consultation period or Sky itself decided to make its evidence public.

Jeremy Darroch welcomed the review in to the current listing arrangements and then gave a short presentation on Sky on its sports broadcasting policy and the benefits it had brought to sport and the viewer.  A copy of the presentation is at Annex D. Sky further made the points that:
· sports governing bodies knew what was best for their sport;

· there was no need to list events in order to ensure free-to-air coverage;
· listing subsidised free-to-air television at the expense of sport;

· whilst Sky did not object to the existence of a list, inclusion should be on a voluntary basis;

· Although there were definitional issues, Sky did not dissent from the view that there were events of national importance and pinnacle moments, such as the 4th day of the 4th Test in the 2005 Ashes series which attracted 8m viewers;

· Sky noted however that the average viewing figure for the 2005 series was 2.2m, and of the preceding series 1.2m. Sky hoped to achieve audiences of the latter magnitude for the 2009 Ashes series. This was lower than the series would attract on free-to-air television, but there was a highlights package in place on Channel 5 in prime time daily;

· The 2005 series was quite unique however. The way it captured the public mood could not have been known in advance;

· Sky noted until 5 tournaments ago there had been no free-to-air interest in the Ryder Cup, and Sky has built the tournament into a major success. The BBC enjoys the highlights to that at the insistence of the PGA European Tour;

· Sky also noted that some 8m people had access to Sky sports coverage in pubs and clubs according to its own surveys. Sky was aware of an industry campaign that maintained that Sky’s charges were too high and that 20% fewer pubs and clubs subscribed.  Sky’s view was that the clubs and pubs that were failing were those that did not take the Sky service. Sky has indicated that it has data that underpin their own estimates of pub and club penetration, but these figures are commercially sensitive
;

· Sky accepted that, in an imperfect world, premium coverage did exclude some social groups, such as children. But children could benefit from Sky’s wider support for sport such as its coaching investment through the ECB, and from cut-price subscriptions in sports clubs;

· Sky noted that FIFA and UEFA were proposing that fewer matches should be listed in the World Cup and European Football Championships. It might be interested in matches that were removed from the A list  although their value would be much reduced. They far preferred to acquire exclusive offerings and had tried unsuccessfully to acquire exclusive coverage of the Champions League: but UEFA preferred a mixed broadcasting model. They would also be interested in acquiring all the high-definition rights for tournaments.  Sky pointed out that it does not have limitless funds and has to make choices within the range of sports available as to which will be of interest and which not;
· If one or two Test matches per summer were listed Sky would reduce the price they paid for the remaining rights. The issue of cricket was one that irritated Sky. The facts were that the BBC had deserted cricket whilst paying £50m for MoTD, £40m for Formula 1 and £6m for six nations rugby. Sky, on the other hand, had invested in cricket whereas the BBC had not bid for a single one of the 35 packages of rights that the ECB had made available for 2010-2013. On the other hand Sky had some sympathy with free-to-air broadcasters in terms of the difficulty of scheduling cricket and finding replacement broadcasts when, as was the case at Headingley today, a match was rained off.  Sky explained that they preferred to build a sustainable position and want predictability.  Sky would not be happy if events were “cherry-picked” by way of spot listing.;

· On the effect of digital switchover, Sky noted that its demographic closely mirrored that of the nation – rather than the stereotypical view of subscribers as being rich or on council estates. Sky would continue to grow,  and stated that currently more than 50% of the population will pay for Pay TV, internet and mobile would be growth areas too. Innovation would also drive Sky’s growth eg Sky Plus and by 2012 Sky will be broadcasting in 3D;

· There were sporting events in which Sky had no interest. Despite its support for Super League (for which it had to pay double because of competition from Setanta), it had no interest in and had not bid for the Rugby League Challenge Cup Final. The RFL had decided to request its listing is the hope of generating interest from free-to-air broadcasters. Moreover Sky did not have the resources to hoover up all rights. Its position was simply that governing bodies of sport themselves should decide what sports broadcasting policies best suited their needs;
· On the subject of whether or not national teams were, or were not, a national asset, Sky noted that this was to caricature the issue. Its position was that there should be competition for rights.
· the BBC should compete in that market too but chooses not to pitch up to bid or to bid on other things. Sky also supported deferred coverage on fee-to-air broadcasters but they were not always keen. Only S4C had bid , for example, for the rights to the British and Irish Lions tour of South Africa;

· Sky promoted grass roots participation in a number of ways. The money from broadcast contracts supported grass roots development; the quality of its coverage attracted audiences; it promoted sports widely; and would use other distribution platforms too such as the internet;
· Sky agreed that it could become a qualifying free-to-air broadcaster in respect of some of its channels if they could achieve 95% coverage of their commercial multiplexes;

· If it did qualify Sky did not however envisage itself becoming a free-to-air broadcaster of listed events. Sky is a pay TV platform offering premium and exclusive services. Playing in both markets would  undermine its business model. There would be a huge difficulty for Sky Sky would not consider, for example, broadcasting the Ashes to free-to-air as it has promised its customers live and exclusive coverage;
-
It would certainly therefore prefer the current listed events regime to the imposition of a duty on Sky to broadcast major events free-to-air.  Sky considers that the system works well, but it would like to have access to more events;

.  
· On what the future market for broadcasting rights might look like, Sky thought that free-to-air channels would continue to fall away due to editorial choice, cost pressures and fragmentation of the advertising market. There were good prospects for a second pay TV offering. Setanta had made some serious mistakes but ESPN, backed by Disney, was likely to emerge.  In relation to Formula One, for example, Bernie Eccleston has stated that so long as he is in charge he wants free to air coverage;
· Sky stated that in relation to coverage of the Olympics they were knocked back by the IOC.  Sky cannot afford to cover the Commonwealth Games and anticipate that this will end up with the BBC.

· Sky stated that because of its sports development policy it is able to open up minority sports, eg, cycling by way of (a) direct funding (b) promoting mass events and (c) supporting the pro-cycling team to win the Tour de France.  Sky will provide further details about this policy.

· Sky acknowledged that the big screen will remain the draw and it anticipates continuing to broadcast on linear tv for the time being.
· Sky indicated that for 2009 it will spend about £1 billion – subscriptions comprise 75% of its revenue base, of that 40% each is represented by sport and movies.

� ITV has subsequently submitted the revised evidence at Annex A. 








