MEETING OF THE ADVISORY PANEL ON THE REVIEW OF FREE-TO-AIR LISTED EVENTS

HELD AT THE DEPARTMENT FOR CULTURE, MEDIA AND SPORT AT 10.15 ON THURSDAY 14 MAY 2009

Panel members present

David Davies (Chairman)

Penny Hughes

Michael Pescod

Angus Fraser

Chris Gratton

Colin Jackson

Secretariat

Tony Dyer

Eleanor Hay

Simon White

Pat Mandeville

The Panel heard oral presentations from the International Cricket Council (ICC), Six Nations Rugby Ltd (SNRL), the British Lions Limited (BNL), and the Federation Internationale de Football Association (FIFA)

The International Cricket Council

David Morgan (Chairman), Campbell Jamieson (Commercial) and Claire Goode (Personal Assistant the Chairman) attended on behalf of the International Cricket Council.
The International Cricket Council had not submitted a formal response to the consultation and did not propose to. After the meeting had concluded the ICC asked if they could agree the terms of any note of the meeting to ensure that their views had been correctly captured. The record that here follows has been agreed with the ICC.

The following points were made by the ICC:

· Cricket had never been healthier in terms of funding and participation. The ICC was fortunate to have three premium international properties – Test matches, the ICC World Twenty20 Competition and the Cricket World Cup;

· The ICC worked hard to ensure that Test match cricket remained the key form of cricket to which all aspired. Twenty20 cricket was primarily created for a new audience in domestic cricket, and the hope was that this new audience would gravitate to the longer forms of the game;

· Test match cricket was what all emerging players aspired to. The shorter forms of the game were needed to provide essential funding for grass roots development and to bring players through to Test match level;
· The ICC’s Future Tours programme comprised the bilateral Test match programmes put together by the 10 Test match playing nation members (9 for the time being as Zimbabwe has voluntarily withdrawn temporarily).  When the Indian Premier League was formed the ICC’s Board reaffirmed that its priority was Test match cricket, with the Twenty20 form of the game sitting below that;
· The ICC did not believe that occasional poor attendances at Test matches threatened the longer-term viability of that format. The Gillette Cup had come and gone, for example, but Test match cricket was still with us. And although attendances for three days of the 1st Test match at Lords were low, that had much to do with the timing, and with the late arrangement of the West Indies tour, following the cancellation of the Zimbabwe tour and the withdrawal of Sri Lanka. Notwithstanding that, 20,000 tickets had been sold at Lords for the 4th day’s play.  These factors also accounted for the poor sales for the first day of the 2nd Test at Chester-le-Street;
· In terms of the Panel’s remit, the ICC did believe that there were cricketing events of national significance. The fifth day of the final Test at the Oval against Australia in the Ashes in 2005 was a good example. Apart from the Ashes series, Test matches against India and Pakistan might be said to have a particular resonance in a multi-cultural society. But Test matches against the West Indies no longer commanded the same passion and interest;
· The ICC recognised that there had been a huge drop in the audience for Test match cricket on pay television compared with free-to-air broadcasting.  It had set up a Task Force to ensure that Test match cricket was as popular elsewhere as it was in England and generally putting a lot of effort into promoting and sustaining the long form of the game. But the move of cricket in 1998 from the A- to B-list had done wonders for the game.

· The drop in viewing figures was not the biggest worry for cricket, however. If the ECB had accepted in the current rights period that C4 should have one of the summer Tests, the financial impact would have been a reduction of £20m per year for 4 years on the current Sky and Channel 5 deals which brought in £220m.  A loss of £80m over 4 years was not marginal, and without it the 18 Counties and 20 Minor Counties would have been in danger of collapse. The ICC has 104 members of whom 101 rely on ICC support. The ECB similarly provides essential financial support for its members;
· Although Channel 4 had expressed a strong interest in retaining Test match coverage, it was constrained by budgetary considerations and its bid was insufficient;
· The ICC agreed that there was a trade off between exposure and funding.  Had the gap between offers from free-to-air broadcasters and Sky/Channel 5 been £10m over the 4 year period the ECB might have opted to remain free-to-air. The sale of broadcast rights made up some 80% of the ECB’s income, so there was not a great deal of room for manoeuvre;
· It was a matter of great disappointment that there had not been more serious bids from free-to-air broadcasters for the current package of ECB rights. Channel 4 had bid as much as it could afford in order to retain cricket but nobody could have foreseen, when home Test matches were moved to the B-list in 1998, that the BBC would take themselves out of the equation; 

· As far as the alleged “gentlemen’s agreement” between the ECB and the Government in 1998 was concerned, the ICC’s understanding was that it was not an absolute guarantee that some Test matches would remain free-to-air, but that the ECB would do so if possible;
· The ICC – as has the ECB from 2010 onwards – developed numerous packages. The ICC has sold its rights to 2015 in a very open and transparent manner which allowed bidders to “pick and mix” the rights that they wanted. In doing so the ICC had to think not just of the viewer but of the emerging players on whom the future of cricket depended. The income from rights sales has been good for cricket clubs, schools and the sport in general. There is now a lot of televised overseas cricket too, and there are prime-time highlights of home test matches free-to-air on Channel Five at 7.15pm. The ICC offered to share with the Panel the way in which their rights had been packaged;
· The ICC believed that Sky understood that they had to pay the appropriate market rate if they wanted to acquire whole packages of Test matches, rather than to share them with other broadcasters;
· The ICC took participation, development and growth in cricket very seriously. For that reason they have imposed minimum wider requirements in selling their main rights, such as the broadcasting of the Women’s World Cup and of U19 cricket;

· As far as its own rights were concerned the ICC had sold them to ESPN (for 2007 to 2015), which had in turn done deals with Sky and the BBC.  The BBC has the highlights for Twenty20 and the World Cup. The same mix of pay TV and free-to-air broadcasting was generally the norm elsewhere – there was no single deal with a free-to-air broadcaster.  In Australia, for example, Fox Sport enters into a sub-licensing agreement to deal with the anti-siphoning legislation;
· The ICC also noted that there had been a big increase in audiences for cricket outside the major cricketing nations – Sky Italia is buying rights and China was a particular example. But audiences were generally rising in the cricket playing nations too. The ICC agreed to share figures on viewing trends and participation with the Panel;

· One reason why cricket was on pay TV only in England were that cricket - unlike rugby and football - posed real scheduling problems. In an English summer there were 7 Test matches of 5 days duration, and each day’s play was 6.5-7 hours long. The other main reason was that the BBC did not have the appetite for this, whereas C4 had and Sky did;

· On the face of it Twenty20 should therefore be more attractive to free-to-air broadcasters. That might be truer of domestic competitions, but the World Twenty20 Competition schedules two three-hour matches a day with an hour in between, so in reality posing the same scheduling issues; 
· Sky and the BBC had in fact co-operated on the World Twenty20 Competition and the BBC had acquired the highlights package. ESPN/Star had run the bidding process but there had been no other UK free-to-air interest;
· The implications of putting home Test matches back on the A-list would be devastating to cricket at all levels. The ICC did not therefore think that re-listing should be an option, but that the key to getting a better balance between pay and free-to-air broadcasting of cricket lay in getting free-to-air broadcasters to bid realistically next time the rights were available. The fact that Sky had all English cricket rights and that ESPN/Star had all international cricket rights clearly suggested that there was insufficient competitive tension in the bidding process;

· The ICC felt that the way 50-over cricket was marketed in England diminished its standing and with it the likelihood of English success in the Cricket World Cup. But generally it did not agree that volume was diminishing the product. At the international level there was probably a little more cricket than the optimum, although ICC Test playing nations were only required to play each other once every 6 years for a minimum of 2 matches. Certainly the scheduling of Test matches to start on Wednesday had helped – by concluding on a Sunday they were both attractive to the paying public and also freed up the schedule;
· In relation to the next sale of rights, the ICC would be encouraging people to bid realistically on a package by package basis.  Currently Sky has all the UK packages (with the exception of highlights on Five) and ESPN all the international ones;

· The ICC noted that Test Match Special had more listeners than Ch4 had viewers, and would share their evidence for this with the Panel;
· Since the delisting of home Test matches the ICC was unaware of any great increase in legal or illegal viewing in pubs and clubs and Sky had not raised the matter with the ICC;

· Internet viewing was however growing massively (the ICC agreed to share figures with the Panel) and the greater worry was the loss of value to rights holders through internet piracy.. The ICC has a partnership with Yahoo – but because of the technology involved it is very difficult to do anything about illegal viewing.  Attempts have been made to close down operations, but there is an issue in that some countries will not co-operate – for example, Hong Kong will not co-operate.
Six Nations Rugby Limited and British Lions Ltd
Six Nations Rugby Limited and British Lions Ltd were represented by David Pickering (Chairman), John Feehan (Chief Executive), John Taylor (Bird and Bird) and Lawrence St John.
The Panel thanked both bodies for their submissions of 5 May.

The following points were made by Six Nations Rugby Limited and British Lions Limited (in addition to those contained in their written submissions):

· 6NRL had been set up in 2004. It replaced a less satisfactory administrative and legal entity, and had also been in part a response to the Rugby Football Union’s unilateral decision to sell its rights to Sky in the 1990s.  It created a legal body that is entitled to deal in rights;

· 30% of the income of the northern hemisphere unions -£220m of £750m – came from 6NRL. This was crucial income to all 6 home rugby unions. In Wales, for example, it made up 25% of the Welsh Rugby Union’s income. Without it rugby in Wales would be decimated and WRU would be unable to finance the outstanding debt on the Millennium Stadium;

· 70% of the profits of 6NRL were shared equally between the unions, 10% on the basis of the number of clubs in each union, and 15% according to finishing positions;
· There was no basis in law or policy for the expropriation of 6NRL’s rights without compensation;

· There should be no interference with those rights absent clear and compelling justification;

· The “public interest” arguments for listing were outmoded;

· Free-to-air broadcasting does not make good through increased sponsorship the loss of value in rights. The BBC has strict rules on advertising, and the BBC has an older audience demographic that differs from that sought by advertisers;
· Competition law already protects the public interest as the market for rights is open to all;

· Listing distorts the operation of the market;

· There is no compensation for the loss of value that arises from listing;

· The participating Rugby Football Unions are the custodians of the sport and are better placed to make the right decisions than Government;

· The existing criteria are insufficiently robust, and need greater detail and objectivity;

· 6NRL strongly preferred on this basis that the Six Nations Rugby Championship was delisted in its entirety. A-listing would massively damage rugby. And although B-listing caused a loss in the value of rights, it would at least not further disadvantage 6NRL;

· The home (SANZAR) unions – South Africa, New Zealand, Australia – which hosted the Lions’ tours owned the broadcasting rights. The income – second only to that from the Rugby World Cup - was crucial to their development. The separate tours by Home Nations Rugby Unions to the Southern Hemisphere in June, and the return fixtures in the Northern Hemisphere (the Autumn Internationals) did not generate any income for the SANZAR unions. It would be wrong for the UK government to interfere with the rights of the SANZAR unions.
· Generally speaking, neither 6NRL nor BLL felt that rugby united the nation. The exception was perhaps Wales, where rugby union was the leading sport. But Wales was untypical.

· The importance of highlights on free-to-air television should not be overlooked. No-one was therefore totally deprived of access;

· Although listing went to value, it was hard to quantify it. But Sky had not bid in the last three rounds of bidding for the 6 Nations Rugby Championship because they could not acquire exclusive rights to both live and deferred coverage. 6NRL did accept another factor in this might be some lingering issue of trust after the mid 1990s. But generally competition was the key to value, and 6NRL was worried about the lack of interest from free-to-air broadcasters other than the BBC;
· All things being equal, 6NRL would prefer to be with a terrestrial broadcaster. If they were not, it would depend on the premium on offer from pay television. The smaller the premium the more likely they would be to remain free-to-air. In Italy, however, the premium offered by Sky Italia was substantial, and they would broadcast the Championship between 2010 and 2013 in Italy.;

· It was difficult to draw comparisons between the Autumn internationals and the Six Nations Rugby Championship. The latter was a tournament that built tension. The former were not;

· There is a balance to be struck between exposure and revenue, but 6NRL was best placed to decide where that balance lay. It was odd that the Government trusted rugby sufficiently to back its bid to host the World Cup in 2015 and to implement whole of sport plans, but not to get this crucial balance right;

· Contrary to their submission, 6NRL accepted that the RFU had not signed up to the CCPR Code;
· Although rugby playing typically starts young, there is a great deal of interest amongst the wider population. But expanding the sport cannot just be about exposure on television. The Six Nations Championship and the Heineken Cup probably keep the Welsh, Scottish and Irish national teams in existence. Absent the income from those competitions rugby union would more closely resemble rugby league, with a few big fish in an ever-decreasing pool. The economics of rugby were incredibly important;
· Scheduling was not necessarily an issue for broadcasters and 6NRL were prepared to be flexible – hence the introduction of Friday night and Sunday fixtures to suit broadcasters’ needs.   As a result of this flexibility the audience in France is growing;

· The exodus of players from the home unions to France was likely to be short-term. The home unions had taken players from France for may years, but plans to cap salaries would return matters to equilibrium;

· Although rugby union was enjoying something of a golden age, there might be even less competition for future rights sales. This was an outcome 6NRL feared, and why A-listing would decimate their income and the wider development of rugby;

· There was common membership of many of the organisations involved in the administration of rugby and its competitions, and there was a good balance across the range of competitions between exposure on free-to-air and pay TV.
· 6NRL agreed to reflect on whether there was any hard data or evidence that they might want to adduce to support the views they had put to the Panel.
Federation International de Football Association (FIFA)

FIFA was represented by Jerome Valcke (Chief Executive), Niclas Ericson (Director, Television) and Marco Villiget (Director Legal).

The following points were made by FIFA, which would be making a full written submission to the Panel before the deadline for the consultation exercise:

· FIFA accepted that there would and should be a list on which the World Cup appeared.
· But the list should reflect market realities, and it was inappropriate that the United Kingdom listed all 64 matches of the finals tournament.

· FIFA would therefore prefer a position in which the opening match, matches involving Home Country teams, two quarter-finals, one semi-final and the final were listed – and perhaps another 10 matches of special interest – as was the more usual model amongst those European Union members, except Belgium, who listed the World Cup finals tournament;

· FIFA confirmed that if more than one Home Country team qualified all their matches would be broadcast free-to-air;

· FIFA’s position was not driven by a desire to make more money. But the UK’s current listing arrangements did not fit with the modern competitive multi-platform media world and the wider EU move to encourage competition. FIFA saw no reason why they should be disadvantaged by being forced to deal with a limited number of parties;
· As far as England’s proposed 2018 World Cup bid was concerned, FIFA was not insisting on de-listing as a condition for bidding;

· But the technological future was uncertain and if the World Cup remained listed in its entirety by the time bids were received, England would not be selected unless and until FIFA had had discussions with the BBC and ITV and had struck a pre-agreement which gave FIFA full value for its broadcasting rights. It was not prepared to award the tournament and then to find itself disadvantaged financially as a result of being limited to a restricted pool of free-to-air bidders;

· FIFA recognised that the multi-cultural nature of many European countries made some matches beyond the matches of the home country itself attractive to viewers.  For example there is always a large interest in Brazil. But the entire tournament did not need to be listed to allow free-to-air broadcasting of such matches. FIFA’s preferred model allowed a considerable degree of flexibility to accommodate matches of special interest.  For example in France matches are shared between Canal+ and TFN with about one third not appearing on FTA.  The main broadcaster should be allowed to pick, but there should at least two;
· FIFA also recognised that, even absent UK involvement (as in the 2008 European Football Championship), viewing figures would be high. That reflected the fact that football was the  most popular sport in the world, but was not the point: the point was that it was not reasonable for any single broadcaster to own the rights to all 64 matches; 

· FIFA’s preferred model was advantageous for everyone.  The BBC and ITV could not fully exploit commercially all 64 matches and reduced listing would reduce their cost exposure. Nor could free-to-air broadcasters schedule all 64 matches over 31 days. FIFA thought that European broadcasters were becoming increasingly conscious of the issue of costs and of the benefits of a more plural market for broadcast rights;

· On the other hand, FIFA could exploit the remaining reports to the benefit of wider football development, especially in poorer countries such as South Africa. It had a budget of US$3.3bn. It cost £US$1bn to stage a World Cup. Its broadcast rights constituted the bulk – US$2bn - of its income and was crucial to supporting the 19 other World Cup football finals tournaments that it sponsored;

· FIFA was confident that other broadcasters would have an interest in those matches not guaranteed to free-to-air broadcasters. Sky, for example, would be keen to keep football on its screens during the otherwise closed summer period. That was less about making money than about keeping subscribers. Other broadcasters could also do those matches greater justice in terms of pre-and post-match coverage.

· In the future FIFA was likely to move away from packaging rights according to the broadcasting platform, but would probably package matches with all the associated broad cast rights (eg television, internet, mobile);

· FIFA strongly preferred a plural market for rights. In France the rights to the 2010 World Cup had been sold to TVF1, which would share them with Eurosport (which it also owns).  TVF1 and Canal+ will show events at the same time, but each with a different approach. And in Germany the rights were shared between three free-to-air broadcasters achieving 95% coverage and one pay television provider. Similar agreements had been reached in Spain, Italy and Germany;
· FIFA did not need to increase income by alter the balance between its income from free-to-air and pay television in favour of the latter. As a matter of policy it remained committed to a substantial degree of free-to-air broadcasting and hopes never to have to trade that off for financial reasons.
· FIFA did not expect to see any dimunition in the overall value of its broadcast rights. Europe was a mature market and was probably close to a ceiling. But there was considerable scope for growth in other countries where platforms were still immature but potential audiences high.
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