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Natasha Pavey

Broadcasting Policy

Department for Culture, Media And Sport

2-4 Cockspur Street

London

SW1Y 5DH
8 September 2006

Dear Ms Pavey

Response of The Direct Marketing Association (UK) Ltd to the Consultation on the European Commission’s proposal for the revision of the Television Without Frontiers Directive 
A. INTRODUCTION

The Direct Marketing Association (UK) Ltd (DMA) welcomes the opportunity to respond to the DCMS consultation on the European Commission’s proposal for the revision of the Television without Frontiers Directive. The DMA has a constructive relationship with the DCMS.

The DMA and its Members

The DMA is Europe's largest trade association in the marketing and communications sector, with over 930 corporate members and positioned in the top 5% of UK trade associations by income. £17 billion was estimated to have been spent on direct marketing activity in 2005 (The DMA Census of the Direct Marketing Industry 2005). The DMA represents both advertisers, who market their products using direct marketing techniques, and specialist suppliers of direct marketing services to those advertisers - for example, advertising agencies, outsourced contact centres etc. The DMA also administers the Telephone Preference Service and the Fax Preference Service. On behalf of its membership, the DMA promotes best practice, through its Direct Marketing Code of Practice, in order to maintain and enhance consumers' trust and confidence in the direct marketing industry. The Direct Marketing Authority is an independent body that monitors industry compliance. 
B. GENERAL COMMENTS ON THE PROPOSAL

1) Country of Origin Clause.

The DMA supports the country of origin clause as this is an important principle if the internal market in audio visual media services is to develop without disadvantaging start-up businesses and SMEs, which cannot afford specialist legal advice to ensure compliance with the regulatory requirements in all 25 Member States.

2) Scope of Directive

The DMA is not in favour of the extension of scope of the Directive to include non –linear services as this will impose additional legal and compliance burdens on new media service companies. Many of the companies in this sector are SMEs who can ill afford these additional costs. Secondly it is unclear from the Directive what new media services will be covered by the Directive, thus creating legal uncertainty for organisations in the sector.

3)  Self – regulation.

The DMA is a supporter of self-regulation and is a member of the UK’s Committee of Advertising Practice (CAP). It is disappointed that the proposal does not mention self – regulation in the main body of the Directive.
C RESPONSE TO SPECIFIC CONSULTATION QUESTIONS

Country of origin 
9. Are there any instances in which the current lack of harmonisation of controls on non-linear audio-visual services among Member States is limiting competition in this sector? 
The DMA is not aware of any instances.

10. Specifically, have businesses felt that the current derogations under Article 3 of the Electronic Commerce Directive harmed their business and thus whether the inclusion of their services under this proposed new Directive would be beneficial? 
The DMA is not aware that any of its members have felt that current derogations under Article 3 of the electronic Communications Directive have harmed their business.
Place of establishment, jurisdiction, and derogation 
11. Would the rules proposed in Article 2.3, for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector? 
No, they do not provide clear and effective jurisdiction for the following reason;

“Significant part of the workforce” and “stable and effective link with the economy of that Member State” are not defined. The lack of definition of the above phrases will create uncertainty for businesses until the ECJ makes a ruling on the issues.
Protection of minors 
12. Article 3d of the Directive would require Member States to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the E-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors? 
The DMA believes that Article 3d does give consumers adequate protection as under Article 2 a Member State can provisionally derogate from Article 1 of the Directive in the case of infringement of Article 22. However, this is only a provisional derogation, whereas under the E-commerce Directive Member States have an absolute right to derogate. 
Advertising – qualitative controls 
14. Articles 3g(c)(iii), 3(d), and 3(e) contain controls on advertising via any audio-visual service which bear on health and safety. They are supplemented, for linear services only, by Articles 14 and 15. Would these controls between them be effective in achieving the right balance between commercial freedom and public health? 
Yes, these controls will achieve the right balance provided Article 3g (c) (i) is interpreted in a balanced way.
Sponsorship 
18. Are the rules on sponsorship of audio-visual media services set out at Article 3h necessary and sufficient to safeguard the integrity of the services that are sponsored? 
Yes, the DMA believes that the rules are sufficient as they will ensure that any sponsorship is transparent to the consumer.
Product placement 
19. OFCOM have consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it. But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion. If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry? 
1) UK broadcasters 

Disadvantaged as against other European broadcasters as UK broadcasters would not be able to make programmes for other European broadcasters

It is possible that broadcasters might not be able to show programmes which contained product placements   made by other European broadcasters.

2) UK Programme makers

They would be obliged to make 2 versions of the programme, one containing product placement which could be shown in other European countries and one not containing product placement for showing in UK

3) UK advertising industry

This would make the UK advertising industry uncompetitive as against the European and global advertising industry. Given that the advertising market is a global industry this may mean that companies will reduce their advertising spend in the UK.

Surreptitious and subliminal advertising 
20. Is the definition of surreptitious advertising at Article 1(h) sufficient to catch all possible forms of abuse? 
Yes.  The DMA is pleased to note that there must be an intention on the part of the broadcaster that such representation is advertising and that it might mislead the public

21. Should there also be a definition of the ‘subliminal techniques’ which are to be banned (Article 3g (b)? 
No, there should not be a definition. The advantage of leaving the term undefined is  that if new subliminal techniques are developed , particularly in relation  to new  media channels, these will be caught by the term.

Right of reply 
22. The right of reply at Article 23 of the existing TVWF Directive will remain, but with its scope extended to cover ‘linear’ (but not ‘non-linear’ services. Is this right? What is the case for or against extending this right of reply to all ‘audio-visual media services? 
Extending the right of reply to all audio visual media services is simply impractical given the wide ranging definition of audio visual media services. Broadcasters will have no idea who saw a particular non- linear service and therefore who to send the right of reply to. With linear services broadcasters can make a reasonable assumption that people will watch the same programme in a series and therefore can broadcast the right of reply the next time the programme is broadcast.
D. CONCLUSION

The DMA looks forward to working with the DCMS during the negotiations of the Directive. The DMA would be happy to discuss with DCMS officials responsible for this consultation paper any points made in this response.

Yours sincerely
James Milligan

Solicitor -Legal and Public Affairs Adviser

For and on behalf of The Direct Marketing Association (UK) Limited 
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