Campaign for Press and Broadcasting Freedom (CPBF) response to the DCMS consultation on the revision of the Television Without Frontiers (TVWF) Directive.

Section 1.1 
The Campaign for Press and Broadcasting Freedom (CPBF) welcomes the opportunity to respond to the DCMS consultation. The CPBF was established in 1979. It is the leading independent membership organisation dealing with questions of freedom, diversity and accountability in the UK media. It is membership based, drawing its support from individuals, trade unions and community based organisations. It has consistently developed policies designed to encourage a more pluralistic media in the UK and to promote accountability, diversity and plurality in mass communications. 

Section 1.2 
The DCMS consultation documents. 

The Issues Grid is useful for comparison between the old TVWF Directive and the revised Audiovisual Media Services (AVMS) directive. Also the amended TVWF Directive is useful to analyse the precise wording and changes incorporated so far into the draft of the revised Directive. The documents also include a very detailed list of specific questions. The CPBF has not responded to all the questions (many of which are speculative and of a technical or economic nature aimed specifically at businesses which the enlarged scope of the revised directive may have an impact on). We think that the focus of the consultation, including the Partial Regulatory Impact Assessment (PRIA) and the range of topics covered by the questions, excludes a number of important dimensions in this important policy debate. The strong emphasis of the DCMS documents is on the onerous consequences for the broadband providers and internet-related audiovisual content suppliers of any attempt by the revised Directive to extend its scope to these ‘non-linear’ services. What is presented instead is an alternative scenario of industry self-regulation, a vision of these audiovisual industries being able to innovate free from the shackles of content and other restrictive regulation, and the prediction that if such regulation was applied such industries might relocate outside the EU. 

The CPBF thinks this analysis is partial, controversial, and excludes vital issues which should be at the centre of policy debates on media regulation: i.e. the defence of public space in the rapidly changing audiovisual area; the interests of people as citizens rather than simply as consumers; and social concerns and consumer concerns about the massive boost to commercialism in the audiovisual area through the proposal on product placement. In the DCMS documents reference is made to ‘stakeholders’ in the policy debate but the observation of the CPBF is that overwhelmingly the ideas and policy positions are heavily influenced by media industry, telecommunications and ISP perspectives.

Section 1.3  
The position of the DCMS on the revision of the TWWF Directive has been strongly presented by DCMS ministers and civil servants at a number of conferences, seminars and Westminster Media Forums (20 July 2005; 29 June 2006). What is striking about the DCMS position is that it mirrors almost exactly that of the regulatory body Ofcom; the high-tech trade group, Intellect; and the Broadband Stakeholders Group (BSG). In its activity to win support for the (isolated) UK position within Europe there is now a coalition (the Audiovisual Stakeholders Group) which is mounting an energetic lobbying and publicity campaign to win industry and political support within the European Union (EU) and globally for its document Audiovisual Media Services Draft Directive: Opinions and Recommendations from Stakeholders in the UK (April 2006). Again, this publication articulates the same set of policy issues and concerns as the other main participants in the UK policy debate. 

The CPBF therefore disagrees strongly with the assertions made in the PRIA (3.2 & 3.3) that a UK based stakeholder group ‘embraces a very wide range of interests’. Whilst the stakeholder group does include some civil society groups these appear to play a marginal role. Indeed the point is made that ‘there has not been any formal output from the group’, but central and influential members of the group have produced a number of policy statements and expressed their views separately. 

Participation by civil society groups in the formation of policy, especially where the issues are technical, complex and require specialist knowledge (and the revision of the TVWF Directive certainly does!) is difficult. This situation inevitably privileges businesses and trade associations which have the specialist staff and resources to dedicate to this sort of work. In other areas of DCMS activity (the BBC Charter Review notably) there was a real attempt to solicit the views of the public and to provide information. The DCMS clearly thinks the revised directive will have an important impact on the UK audiovisual industry but there has been very little public participation in this policy debate, or indeed publication of explanatory documents to build public awareness around the issue. In terms of media coverage there have been a few negative media stories about the scope of the revised directive, and many more articles about the proposed relaxation of the ban on product placement because it is relatively easy to write lively, non-technical features on the issue, drawing on the U.S. experience.

Section 2.1  
Before we respond to the questions we want to make some general points about the background to the Directive’s revision. Often the European Commission (EC) is presented in the UK media as a bureaucratic behemoth, constructing regulatory frameworks which are a huge burden to business. If we look specifically at the interventions by the EC in the audiovisual area the reality is different. 

In less than two decades, Europe’s telecoms sector has moved from a nation-based industry, monopolised by public telecommunications operators, to a free market system, operating on an international scale. The EC has played a key role in promoting market liberalisation through its regulatory regime, reinforcing and accelerating liberalisation and restructuring of the industry both within Europe and globally. The telecoms sector is now characterised by a relatively small number of large firms, many of which were parts of former state monopolies, but there are also entrants by new mobile phone companies too. Telecommunications services are no longer defined as telephone services only. Today, this sector includes the distribution of data, sound, images and other information via cable, broadcasting, relay or satellite. The management and maintenance of networks, as well as the provision of services using these networks, are also included in this category. It is the changes in this sector, spurred on by deregulation and the pace of technological innovation, which now makes it a major player in the audiovisual area. The consequences of this, in terms of the changing patterns of audiovisual usage, are clearly demonstrated within the UK by Ofcom’s 2005 Communications Market report.

The original 1989 TVWF directive envisaged a single European television market based on policies of ‘mutual recognition’ and ‘country of origin’. The Directive was designed to develop a huge expansion of new channels via satellite and cable, and its major thrust encouraged a massive switch away from the traditional national or public service broadcasters towards a more free-market, deregulated commercial television system. The final shape of the Directive was the result of compromises between member states, and also different Director-Generalships within the EC which had significant media responsibilities. The controversial parts of the Directive – quotas for a majority of European programmes ‘where practicable’ and minimal regulation of advertising concerning children and tobacco were fiercely contested. However the length and frequency of commercial advertising breaks was a victory for the European advertising lobby and overall the TVWF Directive was viewed as a victory for deregulatory broadcasting policies. It is also acknowledged in academic research that strenuous lobbying by European advertising and media industries and US interests played an important role in shaping the content of both the 1989 Directive and its revision in 1997. (Humphreys 1996; Tunstall and Machin 1999)

Section 2.2 
Widening the scope of the directive 

Ofcom’s Communications Market report, and other recent research, suggests that the shift through convergence towards watching TV through cellular handsets, broadband internet, or other means will increase dramatically. It is therefore sensible to include ‘on demand’ audiovisual material over the internet and mobile phones within the scope of the directive. Because of this huge expansion in the access to television via other platforms the CPBF thinks that option four is the appropriate one to address these changes. The extension of the scope does develop two tiers and treats video-on-demand and other services with a lighter regulatory touch than traditional TV which we think is reasonable. 

Section  2.3
Country of origin 

The CPBF thinks that the current application of this policy by the UK (amongst others) has created concerns in other member states.  Harcourt (2005:28) points out: ‘The UK’s lax regulatory regime for satellite broadcasters has created a situation of regulatory arbitrage in Europe. A significant number of broadcasting companies have relocated to the UK, away from their original location’. For this reason there has been a move by some member states to seek derogation from the COO policy where it has been infringed and Article 2.3 seeks to address the issue of jurisdiction in this problematic area.

Section 2.4
Product placement

We oppose relaxation of rules prohibiting product placement (‘PP’). We have set out our opposition in our response to the European Commission issues paper on commercial communications
 and in our response to Ofcom’s consultation on product placement. We believe the key principles that should guide policy include:

i. Separation of editorial and advertising

Advertising (commercial communications) and editorial content should be clearly separated in ways which are recognisable and explicit for users. Wherever such separation is not clear, due to the development of new media forms and channels, content providers must satisfy regulatory standards which ensure separation and should be required to give guidance to users regarding separation in accordance with the promotion of media literacy.

ii. Transparency and identification

Users of all audiovisual services, linear and non-linear, should always be aware when they are in a selling environment. To achieve this all providers of services have an obligation to ensure that commercial communications are clearly identified as such and distinguished from other media content. 

ii. Editorial integrity and independence

Editorial content and programme agendas should not be distorted by external commercial interests or by the commercial business interests of content providers. There should be no restriction or impediment to the exercise of professional journalism from internal sources or from unfairly promoting the economic interests of advertisers, sponsors or business partners.

The principles, first, of the separation of editorial and advertising and second, that programme agendas should not be distorted for commercial purposes have been central to the Western European model of broadcasting. The separation principle seeks to ensure appropriate access for commercial communications while safeguarding consumers (transparency, disclosure) and broader communication rights and objectives (independence from commercial influence on programmes and content; integrity and independence of editorial within programmes and output; ‘system-wide’ protection against excessive and invasive commercial speech). We welcome the UK government’s identification of ‘significant risks’ for editorial decision-making and viewer identification in the Commission’s proposals.

The relationship between formal regulation and the wider outlook and behaviour of professionals is also critical here. While product placement has become normalised in the United States and in the outlook of some audiovisual and marketing professionals, such acceptability has not yet been established in Europe. Rather than argue for the inevitability of relaxing the rules, it is important to recognise the contribution that regulation has had, not simply in terms of formal rules but in shaping normative, ethical and professional behaviour across broadcasting and other media industries. It is vital for the future ‘self-regulation’ of media practices in Europe to retain clear rules prohibiting any form of promotion occurring within audiovisual programmes in exchange for economic or other consideration. The strict prohibition on product placement in any UK (and EC) sourced AV linear services should therefore remain. The prohibition on surreptitious advertising in the current TVWF Directive should be extended to include non-linear services. 

Section 2.5      
Right of Reply

We support the proposal to provide a right of reply across all media. The right of reply provisions of the current TVWF Directive should be extended to cover all audiovisual content services, both linear and non-linear. 

In January 2006 the European Commission published its amended proposal for the Right of reply incorporating recommendations from the Parliament (COM(2006) 31 final). We welcome this initiative which complements the Council of Europe’s recommendation on the right of reply in the new media environment issued in December 2004. The extension of the right of reply to online media should be included in the new Audiovisual Media Services Directive as well. 

We agree with the Council of Europe’s Resolution, Rec (2004)161 on the right of reply in the new media environment, that the UK and all other member countries should ensure that any natural or legal person, irrespective of nationality or residence, should be given a right of reply offering a possibility to react to any information in the media presenting inaccurate facts about him or her which affect his/her personal rights. We deeply regret that the UK Government opposed the Resolution, which is, in any case, non legally-binding and, alone of 46 member countries save the Slovak Republic, reserved its right not to comply with the provisions for online media.

Member States should ensure that the right of reply or equivalent remedies can be adequately exercised. Such measures must respect freedom of expression and human rights in communication and ensure that the right of freedom of expression is not unjustifiably constrained. We agree that the exercising of the right of reply may need to be adjusted to take proper account of the particularities of each type of media. Here we support the proposed amendment by the European Parliament for recital 38a (new) which states: ‘The right of reply is a particularly appropriate legal remedy in the online environment, since it is possible to correct the contested information immediately.  However, the reply must be made within a reasonable period after receipt of the request, at a time and in a form which appears appropriate in view of the particular programme [‘ audiovisual media service’ - CPBF] to which the request relates…’. We support the recommendation that the right of reply should apply to all ‘audiovisual media services’ which have a public character, as the Commission defines them in Article 1 a of the proposed Directive. 

We believe that implementation of the right of reply for electronic media should not be allowed to restrict media diversity and freedom of expression. In particular, we are concerned that requirements to store and archive digital material for the purposes of realising the right of reply should not create costs or other barriers that inhibit freedom of expression. We therefore support the statement made in the Council of Europe’s Resolution that the right of reply 'covers only those services which contain edited information and can be considered directed at the public'. We consider it important that any rules should impose minimal financial obligations on non-professional or small-scale information providers except where there is sustained failure to ensure adequate right of reply. 

Section 3
Conclusion 

We have expressed in the introductory comments our view on the UK position towards the TVWF revision. Gamble (1998: 29) identifies major differences between Europe and Britain in terms of international political economy. Europe is seen as ‘an inward-looking bloc whose instincts are restrictive and protectionist’, and European models of industrial organisation are contrasted with British economic structures based on free trade and deregulated markets and a policy regime which pursues deregulation, low taxation, flexible labour markets, and open trade and investment. After a brief flurry of support for Europe by the Labour government in 1997 policy priorities began to shift from a position of ‘constructive engagement’ to ‘defensive engagement’. Political and economic alignments place the UK more closely with the USA than Europe, and in terms of media policy the UK’s approach to the TWF Directive in the past reinforced this point. It is also strongly exemplified in the UK’s role in the present revision process.

At seminars and conferences in the UK it has often been difficult to recognise some of the hyperbolic descriptions of the revision process to the Directive suggesting lack of consultation, or the lack of understanding of the issues, by ‘Eurocrats’. The revised Directive, in the CPBF’s view, seeks to develop a minimal regulatory response and lay down some modest rules for new media. There are some proposals with which we disagree, and some sections which will need sharper drafting, but the oppositionist stance taken by the UK evokes the image of the cartoon by David Low for the Evening Standard, 18th June 1940 (just after the fall of France) which shows a British soldier shaking his fist at the Luftwaffe bombers and the caption reads: 'Very well, Alone!’ Whereas in 1940 ‘constructive engagement’ was not appropriate, it certainly is now in relation to the revision of the Directive.
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