The BBC welcomes the opportunity to respond to this consultation. We have produced several submissions to the EU and to the Government in the past about our general views on the Directive. Here we will limit our comments to a small number of specific areas. 

We will not comment on questions that do not address issues affecting the BBC directly – for example, impact on new entrants, small firms, advertising, sponsorship and product placement. On the first section (General) we submit overall comments rather than addressing questions individually.

General - the effect of widening the scope of the Directive 
1. To what extent would Option 2, 3, or 4 ease market entry for new providers of audio-visual media services, or prevent it or make it more difficult? 
2. To what extent would Option 2, 3 or 4 limit the freedom of firms active in the markets which are affected to determine their own prices, product characteristics and/or quality and standards, means of advertising the product and distribution channels? 
3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services? 
4. What impact would the Options have in terms of compliance costs, especially for smaller firms? 
5. Would any of the Options give rise to a potential for displacement of economic activity as between different parts of the audio-visual services sector? Would it give rise to decisions in this sector to relocate to or invest in non-EU locations? 
6. Would Option 4 have any indirect impacts on firms’ competitiveness in audio-visual services, or more generally? 
7. If the TVWF Directive were extended to add only mass-media video-on-demand services of the kind currently available - so excluding all other forms of ‘non-linear’, on-demand services - what would the costs and benefits be? 
The BBC feels that the Option 4 can contribute to legal clarity subject to certain key conditions. Convergence blurs the boundary between services, and the distinction between “broadcast” services as defined in the “TV Without Frontiers” Directive and “Information Society Services” as defined in the “e-commerce” Directive is less helpful today than it was 6 years ago. Reviewing these definitions is a precondition for modernising the Television Directive in any respect. In particular, it would be helpful to clarify, in the articles on scope, that the definition of an AV media service is independent from the type of network – satellite, terrestrial, cable, mobile, IP – used to distribute it.

It is however crucial that definitions

· Are as clear as possible as to the services the directive intends to cover

· Are accompanied by explicit exclusions in relation to categories of services that should not fall under the directive’s scope

· Includes guidance for regulators to interpret scope limitatively in borderline cases - err on the side of restrictive rather than extensive application  

The nascent new media sector should not be subject to unnecessary content rules. We propose that in addition to “purely private websites” the list of excluded services should include

· Activities which are primarily non-economic (a moderate transactional activity aimed, for example, at recouping costs, should not automatically be equated with economic purpose)

· Any exchange of audiovisual material for the expression of personal opinions

· Services organising the exchange of user-generated audiovisual content

· In general, services which do not have a clear impact on a significant number of members of the public

Positive examples of services (or content genres) covered in the body of the directive may rapidly become obsolete or create confusion as content genres and types of service evolve very rapidly.

It would be helpful to link the scope to public expectation about the pursuit of certain general interest objectives– e.g., the protection of minors – relevant to the content covered, albeit through different means in the context of on demand and of linear services.  

In the field of on demand services, EU-wide regulation should be limited to stating a small number of general interest objectives, and encouraging industry, Governments and regulators to cooperate – mainly through self-regulation – in their pursuit. Binding regulation would be at best premature, almost certainly ineffective and probably undesirable in this area.

EU institutions and Governments are discussing the problems involved in implementing a directive through self-regulatory measures. There are precedents for the coexistence of soft law with hard law in the same EU directive. Directive 2002/21/EC on a common regulatory framework for electronic communications networks and services, for example, contains articles that commit Member States and the EU institutions to binding action and others, like Article 18, that urge Member States to “encourage” certain actions and outcomes subject to review by the Commission.

The distinction between broadcast (linear) and on demand (non linear) services is crucial. The BBC has made suggestions based on the context for accessing services on the part of the user. The key distinction is between viewing audiovisual content as part of an indeterminate community of users who receive it simultaneously, and viewing it following an act of individual choice.

Market information 
8. What are the market structures in the various sub-sectors covered by the draft AVMS Directive, and what are the overlaps between them? 
Country of origin 
9. Are there any instances in which the current lack of harmonisation of controls on non-linear audio-visual services among Member States is limiting competition in this sector? 
10. Specifically, have businesses felt that the current derogations under Article 3 of the Electronic Commerce Directive harmed their business and thus whether the inclusion of their services under this proposed new Directive would be beneficial? 
The BBC is not aware of cases in which national derogations to the e-commerce Directive have limited the free circulation of information society services to date. (However, the current debate about the review of the TV Without Frontiers Directive shows the attachment of several Member States to general interest objectives in the area of non linear media. This may indicate that, as the take up of these new services accelerates, and in the absence of common rules, Governments and regulators in several countries may feel under more pressure to make use of the ability to derogate from the country of origin principle for public policy purposes.)
Place of establishment, jurisdiction, and derogation 
11. Would the rules proposed in Article 2.3, for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector? 
The Commission’s proposal aims to consolidate practice as derived from ECJ jurisprudence based on current rules. The BBC considers that this is appropriate.

Protection of minors 
12. Article 3d of the Directive would require member states to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the e-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors? 
A harmonised approach to protection of minors across all audiovisual media services can enhance the conditions for freedom of circulation and reception of services. Like all the provisions in the directive applicable to all AV Media Services (“tier 1”), article 3d should rely on self-regulatory measures and cooperation between regulators and industry in each Member State. The wording should be clarified to ensure that it would be possible for Member States to implement the article through self- (or co-)regulation and that there would be latitude to adapt the concept of “seriously impair” according to different cultures and values, as in the case of linear services.
Incitement to hatred 
13. Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation? These prohibitions go much wider than current UK law. What consequences would this have for freedom of speech? 
[…]

Advertising – qualitative controls 
14. Articles 3g(c)(iii), 3(d), and 3(e) contain controls on advertising via any audio-visual service which bear on health and safety. They are supplemented, for linear services only, by Articles 14 and 15. Would these controls between them be effective in achieving the right balance between commercial freedom and public health? 
Advertising - quantitative controls 
15. What will be the impact of allowing for isolated advertising and teleshopping spots in sports programmes (Article 10.2)? 
16. What will be the impact of removing the prohibitions in Articles 18 and 18a that put a limit on the amount of teleshopping allowed on a channel that was not ‘exclusively devoted’ to teleshopping? 
17. What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, childrens’ programmes and news programmes may be interrupted by advertising or teleshopping once for every period of 35 minutes? 
Sponsorship 
18. Are the rules on sponsorship of audio-visual media services set out at Article 3h necessary and sufficient to safeguard the integrity of the services that are sponsored? 
Product placement 
19. OFCOM have consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it. But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion. If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry? 
Surreptitious and subliminal advertising 
20. Is the definition of surreptitious advertising at Article 1(h) sufficient to catch all possible forms of abuse? 
21. Should there also be a definition of the ‘subliminal techniques’ which are to be banned (Article 3g(b)? 
Right of reply 
22. The right of reply at Article 23 of the existing TVWF Directive will remain, but with its scope extended to cover ‘linear’ (but not ‘non-linear’ services. Is this right? What is the case for or against extending this right of reply to all ‘audio-visual media services? 
The BBC is concerned about proposals to extend the right of reply or equivalent remedies to non linear AV Media Services. The offer of non linear media and information is vast and growing steadily. By definition non linear media are on individual demand. This means that, on the one hand, there is much more ample opportunity to “reply” to statements which appear on non linear media than there is in the context of linear broadcasting; on the other hand, replicating equivalent contexts and similar audiences is much more problematic due to the customised nature of access. Extending the right of reply to on demand media would risk being both unnecessary and impossible in any meaningful way.
Film rights 
23. Article 3f2 of the Directive would require Member States to ensure that audio-visual media services do not transmit cinematographic works outside the periods agreed with their licence holders. This re-enacts Section 7 of the existing TVWF Directive, but applied to audio-visual services as a whole rather than simply to television broadcasters. Would this provision achieve anything, given the existence of copyright law? 

It would not seem to.

Short reports 
24. Article 3b offers a limited transfrontier right of access to footage of major events, including (and especially) sports events for television news purposes. Does this strike a fair balance between the respective rights of the rights holders, broadcasters, news agencies, sports organisations and other event organisers, and the interests of the public? Should this right be available to broadcasters in all Member States, or should it be available only in Member States that already allow such access to footage of major events to their own domestic broadcasters? 
The BBC considers that the article should strike a balance between right of information and exclusive broadcast rights. Please note that the question erroneously refers to “rights…of news agencies…”. In this context the news agencies are not rightsholders. In considering whether the article strikes a fair balance, it is necessary to take account of existing legislation and self-regulation on News Access in Member States – and the possibility of using existing regulation as a base to address any real problems on news access, rather than creating a new right. In the BBC’s view, if it is unavoidable to create a new right, this should be limited to Off- air access only, in respect of  footage relating only to events covered by exclusive rights; such a right should only be exercisable by those who directly exercise the function of informing the public  The only extension to that category of beneficiaries of the right  should be in wholly exceptional  cases (and we know of none in practice)  where for specific proven technical or practical reasons (e.g. geographical distance) a particular broadcaster has no other means of obtaining access to such footage without  making recourse to the services of an intermediary.  In any case, in line with established practice, access to information does not include physical access to premises where the event is held. 

Promotion of European work 
25. Article 3f requires Member States to ensure that media service providers under their jurisdiction promote production of and access to European work. No specific quota is set. What would be the most effective ways for the Government to meet this obligation? 
The BBC supports the objective of promoting European audiovisual production. The vast majority of content shown and made available through BBC services is of British, and therefore European, origin. The BBC believes that like other “tier 1” provisions, this article should be clarified to ensure its implementation is left to self- (or co-) regulatory mechanism. This should allow industry to take account of the objective of cultural promotion at a pace and across a selection of services which is consensually identified as relevant and reasonable.
For additional information please contact Matteo Maggiore, BBC Head of EU and International Policy, matteo.maggiore@bbc.co.uk, tel. +322 2869105

