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RESPONSE TO DCMS CONSULTATION ON TVWF DIRECTIVE

From the UK Association of Online Publishers (AOP)

About AOP

The UK Association of Online Publishers (AOP) is an industry body representing online publishing companies that create original, branded, quality content. AOP champions the interests of approximately 160 publishing companies from diverse backgrounds including newspaper and magazine publishing, TV and radio broadcasting, and pure online media. 

Together they publish more than 1,800 products (AOP Census 2006) and their websites have a combined audience of almost 20m users, or an active reach of 68 per cent of the entire internet population (source, Nielsen/NetRatings, Q4 2005).

AOP presents a unified voice to industry and Government, specifically to address issues and concerns relating to all areas of online publishing. AOP publishes original research, hosts forums, conferences and events, covering a range of topics from paid-for-content, subscription models and data protection, through to copyright, content management, new technologies and audience measurement. 

Members include Associated New Media, BBC, BSkyB, Channel 4, CMP Information, CNET Networks, Condé Nast Interactive, Dennis Interactive, The Economist Group, Emap, Financial Times, Future Publishing, GCap Media, Guardian Unlimited, Haymarket Publishing, Incisive Media, Independent Digital, IPC Media, ITV Online, The National Magazine Company, News International, Reed Business Information, Reuters, Telegraph Media Group, VNU Business Publications and Which? In addition, PPAi (Periodical Publishers Association Interactive) retains a corporate seat on AOP board: representing the interests of magazine publishers online. 

www.ukaop.org.uk   

The options

The European Commission has identified four options:

1. Repeal the existing directive relating to  broadcasting

2. Make no changes to it

3. Focus on amendments and clarifying the text to make the advertising rules more flexible and make sure that it covers all linear services which are similar to television

4. Amend to cover both linear and …. (non linear?) services with different rules applying to the different types of service, with non-linear subject only to a basic tier of rules

5. Amend to cover both linear and non-linear but with both the basic tier and the more detailed linear rules applying to the two types of service

AOP members’ comments only relate to their interests in on demand services and so their responses only relate to Options 4 and 5.

The Questions

1. To what extent would Option 2,3, or 4 ease market entry for new providers of audio-visual media services, or prevent it or make it more difficult?

In our experience there are no barriers to market entry that an amendment of the directive would ease. If anything, any amendment would make market entry more difficult because it would increase regulation in individual Member States. 
Without knowing how Member States would raise regulation it is difficult to evaluate the extent to which entry would be made more difficult. We could respond to this question with more certainty from a UK standpoint if we knew how the UK would intend to change regulation if the Directive were to take effect.

2. To what extent would Option 2,3, or 4 limit the freedom of firms active in the market that are affected to determine their own prices, product characteristics and/or quality standards, means of advertising the product and distribution channels
Option 4 would introduce uncertainty into the market by introducing more regulation into each Member State.  Without knowing how each Government would legislate to meet the required standards there is no way of knowing what the effect would be.

3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services?
Without knowing how each Government would legislate to meet the required standards there is no way of knowing what the costs would be. We cannot see any benefits. Indeed, because the proposed directive would make it considerably more difficult to deal with offending material we can only see disadvantages.

4. What impact would the Options have in terms of compliance costs, especially for smaller firms
See answer to 3

5. Would any of the options give rise to a potential for displacement of economic activity as between different parts of the audio-visual sector? Would it give rise to decisions in this sector to relocate to or invest in non EU locations?
No organisation likes uncertainty. If any organisation is considering where its content is - or should be - accessible from, the proposed Directive will provide a strong incentive to move outside the EU. The proposal is unclear and unnecessary. The system works now and there is no apparent detriment to the consumer. Accordingly the proposal is an incentive to move outside the EU to avoid uncertainty.

6. Would option 4 have any indirect impacts on firms’ competitiveness in audio-visual services, or more generally?
See answer 3 – we do not know.

7. If the TVWF Directive were extended to add only mass-media video on demand services of the kind currently available – so excluding forms of “non-linear” , on-demand services – what would the costs and benefits be? 
This question is outside our remit.  

8. What are the market structures in the various sub-sectors covered  by the draft AVMS Directive, and what are the overlaps between them?

NA
9. Are there any instances in which the current lack of harmonisation of controls of non-linear audio-visual services among Member States is limiting competition in this sector?
We are not aware of any examples or circumstances in which the current lack of harmonisation of controls on non-linear audio-visual services is limiting competition.

10. Specifically, have businesses felt that the current derogations under Article 3 of the Ecommerce Directive harmed their businesses and thus whether the inclusion of their services under this proposed directive would be beneficial? 
We are not aware of any examples or circumstances where the current derogations under Article 3 of the Ecommerce Directive have harmed members’ businesses. 
As we have said, we believe that inclusion under this proposal would be harmful. 

11. Would the rules proposed in Article 2.3 for establishing which Member State has jurisdiction over any particular non-linear service, provide clear and effective jurisdiction in this sector?
12. The Directive would remove the ability of member states to enforce their own standards on non-linear services from other Member States. In view of this, would article 3d give consumers adequate protection from services that might be harmful to them?
No – the Directive would remove the ability of a Member State to block offensive material from other member states by imposing a broadcasting type system which would be ineffective, inappropriate for non-linear content, and difficult to enforce.

13. Would article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin etc.? 

No, for the same reasons as above
The proposed prohibitions go much wider than current UK law. What consequences would this have for freedom of speech?

Different Member States apply different standards, for historical and cultural reasons. This issue is dealt with in the Empirical Study of the Rating of Films distributed in the EU, prepared on behalf of the European Commission in May 2003, copy attached. 
It would be irresponsible to impose legislation of this kind without studying the implications of harmonisation in this context.

We do not know the extent of the consequences for freedom of speech without seeing the proposals for legislation. 

14. Advertising – qualitative controls

No comment – see comment from those responsible for advertising content.

We do not have any comments on questions 15 – 25 as they only relate to linear material

For more information please contact Alexandra White, director of AOP on: 020 7400 7510 or alex.white@ukaop.org.uk, or visit www.ukaop.org.uk/legal 

