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INTRODUCTION 
 
1. The EU Audiovisual Media Services (AVMS) Directive came into force on 19 December 

2007.  The United Kingdom and other EU and EEA Member States1 now have until 19 
December 2009 to implement it in their domestic law. 

 
2. The Directive revises and updates the existing Television Without Frontiers (TVWF) 

Directive, which was adopted in 1989 and amended in 1997.  It is based on a proposal 
from the European Commission published on 13 December 2005.  The final version 
was adopted as the Common Position of the Council of Ministers on 15 October 2007 
and, without further amendment, by the European Parliament in its second reading on 
29 November 2007. 

 
3. A full consolidated text of the AVMS Directive is available with this consultation 

document.  Further information about the TVWF and AVMS Directives is available on 
the European Commission’s website at http://ec.europa.eu/avpolicy/reg/index_en.htm 

 
 
What this consultation is about 
 
4. This consultation document seeks views on the UK Government’s proposals in relation 

to four specific issues in the AVMS Directive which are expected to require legislation 
in order to implement them in the United Kingdom.  These are: 

 
• the extension of the scope of regulation to video-on-demand services and the 

clarification of the application of the Directive to scheduled television broadcasting 
services delivered over non-traditional platforms; 

 
• the introduction of a system for regulating the programme and advertising content 

of video-on-demand services which are established in the United Kingdom; 
 

• a formal prohibition in UK law of product placement in television and video-on-
demand programming, subject to certain possible exemptions; and 

 
• controls over the content of satellite television broadcasts from outside the EU 

which can be received within the EU and are uplinked to a satellite from a ground 
station in the United Kingdom. 
 

5. The Directive also introduces a provision allowing television broadcasters to take short 
extracts of other broadcasters’ exclusive coverage of sports and other major events for 
use in news reports (“short reports”).  The Government is considering this issue 
separately and will make an announcement about it at a later date. 

 
6. Ofcom recently held a consultation on changes to the rules on advertising breaks in 

television broadcasting, which have become possible following liberalisations which the 
AVMS Directive introduces.  This closed on 28 May 2008.     
 

                                                  
1 As well as the 27 Member States of the EU, the AVMS Directive also applies to the three non-EU members of 
the European Economic Area (EEA) – Iceland, Liechtenstein and Norway.  Throughout this consultation 
document, references to the EU should be taken to include the non-EU members of the EEA. 
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7. Ofcom will hold a further consultation later in 2008 on changes to the amount of 
advertising allowed in television broadcasting.  You can find information about these 
consultations on Ofcom’s website at www.ofcom.org.uk. 

 
8. Other aspects of the Directive do not require legislation, and the Government does not 

propose to consult on implementation action in respect of them.  However, for 
completeness, all parts of the Directive are included in the summary in Part 1. 

 
 
Structure of this consultation document 
 
9. Part 1 of this consultation document provides background information and a summary 

of the requirements of the AVMS Directive as a whole. 
 
10. Parts 2-5 seek your views about the Government’s specific proposals for legislation in 

the areas listed at paragraph 4 above, as follows: 
 

Part 2: Scope – defining the services to be regulated 
 
Part 3: Regulation of video-on-demand services 
 
Part 4: Product Placement 
 
Part 5: Satellite television broadcasts from outside the EU 

 
 
How to Reply 
 
11. We welcome your views on the questions set out in this document, and on any other 

issues raised by the Government’s proposals, by Friday 31 October 2008. 
 

Please send your reply to: 
 
Natasha Pavey 
AVMS Implementation 
Department for Culture, Media and Sport  
2-4 Cockspur Street 
London 
SW1Y 5DH 

 
or e-mail to avmsconsultation@culture.gsi.gov.uk
 

12. If you have any questions or complaints about the process of consultation on these 
issues, please contact: 

 
Mythily Manickavasagar 
Consultation Co-ordinator 
Department for Culture, Media and Sport 
2-4 Cockspur Street 
London 
SW1Y 5DH 
 
or e-mail to: mythily.manickavasagar@culture.gsi.gov.uk
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Disclosure of responses 
 
13. Please note that the Department will publish all responses in full, unless specifically 

requested not to do so.  However, all information in responses, including personal 
information, may be subject to publication or disclosure under freedom of information 
legislation.  If a correspondent requests confidentiality, this cannot be guaranteed and 
will only be possible if considered appropriate under the legislation.  

 
14. Any such request should explain why confidentiality is necessary.  Any automatic 

confidentiality disclaimer generated by your IT system will not be considered as such a 
request unless you specifically include a request, with an explanation, in the main text 
of your response. 
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PART 1 – SUMMARY OF THE AUDIOVISUAL MEDIA SERVICES DIRECTIVE 
 
 
Introduction 
 
1. The Audiovisual Media Services (AVMS) Directive revises and updates the Television 

Without Frontiers (TVWF) Directive, which has regulated television broadcasting, and 
in particular cross-border television broadcasting, in the EU since 1989. 

 
2. The TVWF Directive has required every EU Member State to impose certain minimum 

standards on scheduled television services which originate in its jurisdiction.  It has also 
required every Member State to ensure freedom of reception of scheduled television 
services from other Member States. 

 
3. Member States can if they wish place their own extra content requirements onto 

television broadcast services which originate in their own jurisdiction.   However, they 
cannot impose these additional standards on television broadcasts which originate 
from other EU Member States, even if these can be received in their own territory. 

 
4. The TVWF Directive has therefore created a ‘single market’ in television broadcasting 

services across the EU.  Member States are required to allow free reception of services 
from around the EU.  At the same time, EU law guarantees minimum content 
standards for these services.   

 
 
Extended scope 
 
5. The most significant change introduced by the AVMS Directive is to extend the scope 

of the Directive.  The TVWF Directive applied to scheduled television broadcasting 
services only.  However, the AVMS Directive also applies to some on-demand services. 

 
6. The AVMS Directive defines in some detail the types of ‘on-demand’ service which it 

covers, and Part 2 of this consultation document contains a discussion of this definition 
and its incorporation into UK law.  However, the key point is that the Directive extends 
EU regulation to ‘video-on-demand’ services whose principal content is in the form of 
programmes and which compete for the same audience as television broadcasting.  
Taken together, these video-on-demand services and scheduled television broadcasting 
services make up the overall class of ‘audiovisual media services’ which the AVMS 
Directive is intended to regulate at the EU level. 

 
7. The Directive also clarifies the status of television broadcasting services distributed 

exclusively on the Internet, by means of mobile phones, or by any other non-
traditional platform.  Under the Directive these services will be subject to the same 
regulatory regime as television broadcasting services on conventional platforms such 
as satellite, terrestrial or cable. 

 
 
Three tiers of regulation 
 
8. The AVMS Directive contains three distinct tiers of regulatory requirements which each 

Member State must apply to the audiovisual media services within its jurisdiction.    
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9. The first tier of requirements is set out in Articles 3a to 3g, and applies to all 
audiovisual media services, both scheduled and on-demand.   Articles 3a to 3g require 
Member States to: 

 
• ensure that service providers under their jurisdiction make certain information 

available to users, including at least their name, address and contact details, and 
their regulatory body (Article 3a); 

 
• ensure that services under their jurisdiction do not contain any incitement to 

hatred on grounds of race, sex, religion or nationality (Article 3b); 
 
• encourage service providers under their jurisdiction to ensure that their services are 

gradually made accessible to people with a visual or hearing disability (Article 3c); 
 
• ensure that service providers under their jurisdiction do not transmit films outside 

periods agreed with rights holders (Article 3d); 
 
• ensure certain minimum standards in relation to advertising content (Article 3e); 
 
• ensure that sponsorship of programmes and services meets certain requirements 

(Article 3f); and 
 
• prohibit product placement, subject to certain defined exceptions which Member 

States can choose whether or not to adopt (Article 3g). 
 
 
10. The second tier of requirements applies to on-demand services only.    It is set out in 

Articles 3h and 3i.  These Articles require Member States to: 
 

• ensure that services whose content might be harmful to minors are made available 
only in ways that ensure that minors will not normally hear or see them (Article 
3h); and 

 
• ensure that on-demand services promote the production of and access to European 

(including home-produced) work, where practicable and by appropriate means 
(Article 3i). 

 
 
11. The third tier of requirements applies mainly to scheduled television broadcasting.  It 

is set out in Articles 3j and 3k and from Articles 4 through to 23.  These Articles repeat 
the requirements which the TVWF Directive made in respect of: 

 
• public access to major sports and other events on free television (Article 3j); 
 
• quotas of European and independently-produced work in television broadcasting 

(Articles 4 and 5); 
 

• protection of minors in television broadcasting (Article 22); and 
 
• a right of reply to television broadcasts, or an equivalent remedy (Article 23). 
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12. They include significant relaxations in the rules on the amount of advertising which 
may be shown on television and changes to the rules on when advertising breaks can 
be included in programmes (Articles 10 to 20). 

 
13. They also introduce a provision allowing broadcasters to take short extracts of other 

broadcasters’ exclusive coverage of events for the purpose of including them in news 
reports in television broadcasting and allowing limited subsequent use in on-demand 
services (Article 3k). 

 
 
Other changes in the AVMS Directive 
 
14. The AVMS Directive also makes two other changes to the rules in the previous TVWF 

Directive.  Both these changes concern television broadcasting services only.   
 

15. The AVMS Directive: 
 

• changes the rules determining which Member State has jurisdiction over satellite 
television channels established outside the EU which can be received within the EU 
(Article 2.4); and 

 
• enhances existing procedures under which a Member State can raise concerns 

about television broadcasts received from a broadcaster established in another 
Member State which do not comply with the first Member State’s own domestic 
rules (Articles 3.2 to 3.5). 
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PART 2 – SCOPE: THE DEFINITION OF AUDIOVISUAL MEDIA SERVICES 
 
 
Current Position 
 
1. The TVWF Directive applied EU-wide regulatory standards to scheduled television 

broadcasting services only.  It set standards for both television programmes and 
advertising.  However, it did not apply to any form of video-on-demand service.   
Although video-on-demand services were regulated at the EU level2, this was only in 
relation to their commercial and technical activities. 

 
2. Content standards for the BBC’s video-on-demand services are overseen by the BBC 

Trust.  Prior to the Communications Act 2003, other video-on-demand services 
effectively fell within the definition of broadcasting services and were regulated by 
Ofcom.  The Act removed the requirement for these services to be regulated.  Since 
then neither Ofcom nor any other agency has had a statutory responsibility for 
content standards in on-demand services provided by other providers.  However, 
industry has set up two self-regulatory bodies for these services – the Association for 
Television On Demand (ATVOD) and the Independent Mobile Classification Body 
(IMCB). 

 
 
What the AVMS Directive requires 
 
3. The AVMS Directive makes two fundamental changes to the current position. 
 
4. First, it leaves no doubt that Member States are required to apply EU regulatory 

standards to scheduled television services, regardless of their means of delivery.  
Scheduled television broadcasting services delivered exclusively over the Internet, or by 
mobile phone, are now subject to the same EU regulatory regime as television services 
delivered by the (previously) more conventional means of terrestrial, satellite or cable 
transmission. 

 
5. Second, it brings the content of video-on-demand services within the scope of EU 

regulation.  The Directive requires Member States to impose minimum regulatory 
standards on such services, just as it requires Member States to impose minimum 
regulatory standards on television broadcasting services.  The standards involved 
however are different.   

 
6. The UK Government will therefore need to legislate in order to: 
 

• transpose the definition of on-demand audiovisual media services into UK law, in 
order to delineate the class of video-on-demand services and advertising in such 
services to which regulation will apply, and to identify the type of service providers 
to be regulated; and 

 
• more generally reflect the slightly wider scope of the AVMS Directive.  

 
7. As a matter of policy, the Government aims to draw into the scope of UK regulation a 

narrow range of services falling within the scope of the AVMS Directive, rather than 
extending regulation to a wide range of audiovisual services.   

                                                  
2 by the Directive on electronic commerce (Directive 2000/31/EC) 
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The definitions in the AVMS Directive 
 
8. Where the TVWF Directive applied only to television broadcasting, the AVMS Directive 

applies to all “audiovisual media services”.  Article 1(a) defines an audiovisual media 
service as: 

 
“a service …. which is under the editorial responsibility of a media service provider and 
the principal purpose of which is the provision of programmes in order to inform, 
entertain or educate, to the general public by means of electronic communications 
networks .… Such an audiovisual media service is either a television broadcast …. or an 
on-demand audiovisual media service …. and/or audiovisual commercial 
communication”. 

 
9. ‘Television broadcast’, ‘on-demand audiovisual media service’ and ‘audiovisual 

commercial communication’ are further defined in Article 1(e), (g) and (h) respectively. 
 
10. The definitions in the AVMS Directive are platform-neutral – that is, they apply to all 

audiovisual media services delivered by any form of electronic communications 
network.  Therefore they include services which are delivered over the internet and on 
mobile devices as well as those delivered over conventional television networks. 

 
11. The effect of the definitions is that television broadcasting, as previously regulated by 

the TVWF Directive, becomes under the AVMS Directive a subset of audiovisual media 
services, and the scope of the Directive is extended to cover video-on-demand services 
as a second subset of audiovisual media services.  The Directive also introduces the 
new category of audiovisual commercial communication, one type of which is 
television advertising. 

 
Scheduled television broadcasting services  
 
12. The AVMS Directive clarifies the position under EU law of scheduled television services 

which are transmitted exclusively by non-traditional means.  Article 1(a) of the TVWF 
Directive defined scheduled television broadcast services (in part) as: 

 
“the initial transmission by wire or over the air, including that by satellite, in unencoded 
or encoded form, of television programmes intended for reception by the public ….” 
     

13. However, as noted in paragraphs 8 -11 above, under the AVMS Directive, scheduled 
television broadcasting is a subset of ‘audiovisual media services’ as a whole.  
‘Television broadcasting’ is defined in Article 1(e) of the AVMS Directive as: 

 
“an audiovisual media  service provided by a media service provider for simultaneous 
viewing of programmes on the basis of a programme schedule” 
 

14. The specific reference in Article 1(a) of the AVMS Directive to ‘electronic 
communications networks’ (of all kinds) makes it clear that EU law in this area is 
technology neutral.  That was less apparent in the TVWF Directive, with its less precise 
reference to services provided ‘by wire or over the air’.      
 

15. Ofcom has always aimed to apply the Communications Act 2003 in a platform-neutral 
manner.  Nevertheless, the Government will assess whether any changes are necessary 
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to UK law in order to ensure that all scheduled television services provided from within 
UK jurisdiction, on whatever platform or platforms, are subject to regulatory control.  
For example, we will examine the definition in the Communications Act of ‘television 
licensable content services’ from this perspective3.   

 
On-demand audiovisual media services 
 
16. An “on-demand audiovisual media service” is defined in Article 1(g) of the AVMS 

Directive as: 
 

“an audiovisual media service provided by a media service provider for the viewing of 
programmes at the moment chosen by the user and at his individual request on the basis 
of a catalogue of programmes selected by the media service provider.” 

 
This meaning sits within the overall definition of an audiovisual media service, set out 
in Article 1(a), with particular elements further defined in Articles 1(b), 1(c) and 1(d). 

 
17. The definitions in these Articles are supplemented by Recitals 16 to 25.   As is usual 

with an EU Directive, the rules set out in the Articles are to be interpreted in the light 
of the Recitals. 

 
18. Put together, these Articles and Recitals mean that an on-demand service is covered by 

the AVMS Directive if all the following conditions are met: 
 

• it is operated by a ‘media service provider’ (as defined in Article 1 (d)) within the 
jurisdiction of a Member State of the EU/EEA (as determined by Article 2); 

 
• the media service provider exercises editorial responsibility (as defined in Article 1 

(c)); 
 

• the principal purpose of the service is the provision of programmes (as defined in 
Article 1 (b));  

 
• the programmes are intended to inform, entertain, or educate the general public 

(Article 1(a) and Recital 18); 
 

• the media service provider sends the programmes to the user for viewing at a time 
chosen by the user;  (Article 1(g)); 

 
• it is a mass media service intended for reception by the general public and with the 

potential to have a clear impact on a significant proportion of the public (Recital 
16);  

 
• it is ‘television–like’ (Recital 17) in that  

 
o it competes for the same audience as television broadcasting and 
 

                                                  
3 ‘Television licensable content services’ are, in effect, all scheduled UK television services which are not 
provided on analogue or digital terrestrial platforms, which have specific licensing regimes. See sections 232 et 
seq. of the 2003 Act. 
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o the nature and means of access to the service mean that reasonable consumer 
expectations of it (in terms of regulatory protection) would be the same as for 
television broadcasting. 

 
19. It follows from the definition outlined above that many on-demand services which 

include audiovisual material are not covered by the Directive.  The Recitals give some 
examples of services which are excluded from its scope: 

 
• services which are primarily non-economic and not in competition with television 

broadcasting; 
• services allowing users to share user-generated content; 
• private correspondence and e-mails 
• services where the audiovisual content is incidental to the main purpose of the 

service; 
• gaming and gambling services; 
• online games; 
• search engines; 
• electronic versions of newspapers and magazines. 

 
20. This list of exclusions was devised during the negotiation of the Directive in 2006 and 

2007.  Compared with the enormous and constantly growing variety of online and 
mobile services providing audiovisual content, the list is not and cannot be exhaustive. 

 
21. Recital 25 of the Directive makes it clear that all the criteria set out at paragraph 18 

above must be satisfied in order for a particular service to be covered.  A service is 
therefore excluded from the terms of the Directive if, for example, its principal purpose 
is not the provision of ‘programmes’, or if it is not competing for the same audience as 
television broadcasting. 

 
22. This excludes from the scope of the Directive an enormous swathe of new media 

services including those which are based around user-generated content, or which 
generate virtual worlds.  As a result, the drafting of the Directive and the specific 
exclusions which it contains have the effect of reducing its scope to scheduled 
television broadcasting services and video-on-demand services. 

 
 
Defining on-demand services in domestic law 
 
23. In transposing the Directive into UK law, the UK Government’s aim is to create a 

legislative definition of on-demand audiovisual media services which will deliver as 
much clarity as possible for both businesses and consumers in relation to: 

 
• which services will be subject to regulation; and 
• who will be the regulated service provider responsible for ensuring compliance with 

the requirements of the Directive. 
 

However, the overriding priority must be to secure the proper implementation of the 
Directive. 

 
24. The Government proposes to translate the definition of on-demand audiovisual media 

services into UK law by amending the Communications Act 2003 to create and define 
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the concept of an “on-demand programme service” with the following principal 
elements: 

 
• its principal facility is a “video-on-demand” service; 
• it is mediated by a service provider exercising “editorial responsibility”; and 
• it is made available for members of the public to use. 

 
25. Each of these elements will then be further defined. 
 
“Video-on-demand” 
 
26. The definition of “video-on-demand” will encapsulate a number of key ideas: 
 

• the user can make individual selections of programmes; 
• the programmes must include programmes of a kind similar to those available on 

scheduled television broadcasting services; 
• the user can watch the programmes at a time of his or her own choosing (although it 

may have to fall within a window specified by the service provider); and 
• the programmes must be received by means of an electronic communications 

network. 
 
27. The Government considers the requirement for there to be programmes of a kind 

similar to those available on television broadcasting services to be particularly 
important.  It excludes many audiovisual services where the content is not in a format 
similar to television programmes.   This would allow the development of new services 
which may include some video content but which will not be subject to the regulatory 
framework which applies to television broadcasting or on-demand audiovisual media 
services. 

 
28. The requirement for programmes to be received by means of an electronic 

communications network will ensure that services such as mail-order DVD services are 
excluded.  However, a service would be included if a programme selected by a user has 
to be downloaded to the user’s equipment before he or she is able to watch it.  A 
service might also be included if the user is selecting from a collection of programmes 
which have already been downloaded to his or her equipment.  “Electronic 
communications network” is already defined in section 32 of the Communications Act 
2003.  

 
“Editorial Responsibility” 
 
29. “Editorial responsibility” is defined in Article 1(c) of the Directive as being: 
 

“the exercise of effective control both over the selection of the programmes and over their 
organisation either in a chronological schedule, in the case of television broadcasts, or in a 
catalogue, in the case of on-demand audiovisual media services.” 

 
This definition identifies the person (or organisation) who controls the way in which an 
on-demand programme service is presented or organised and the programmes, services 
and facilities which are offered.   
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30. UK law uses the concept of “general control” to identify the person who must hold the 
licence for a scheduled television broadcasting service4.  It aims to capture the right 
level of responsibility within the hierarchy of the broadcasting industry, and has 
worked in practice. 

 
31. In relation to traditional linear TV, the body treated as providing the service, and 

therefore responsible from a regulatory point of view, is the person with general 
control over which programmes and other services and facilities are included in the 
service, whether or not he has control of the content of individual programmes or of 
the broadcasting distribution of the service.  The operator of a broadcasting platform, 
such as a digital terrestrial multiplex, direct-to-home satellite television system or a 
cable television network, does not have regulatory responsibility because they do not 
have such general control. 

 
32. Identifying who has general control over a video-on-demand service is more complex, 

because of the number of different ways in which an individual video-on-demand 
service may be offered to the public.  It may be available over the internet as part of a 
stand-alone service where the content is provided by a single operator (and “branded” 
as such).  Channel 4’s 4oD service and the BBC’s online iPlayer are services of this type.   

 
33. In these cases, there is no ambiguity about who has regulatory responsibility.   All the 

material is “branded” as belonging to the service provider, and will in many cases have 
been previously broadcast as part of the provider’s linear channel.  It may have been 
produced or commissioned by the provider, or acquired from elsewhere, such as an 
independent producer or another channel.  Even if so, the service provider brands it as 
part of its own offering and so takes responsibility for it in the same way as the 
broadcaster of a linear channel obtains content from a variety of sources but accepts 
responsibility for anything broadcast as part of the channel. 

 
34. There are also video-on-demand providers who offer members of the public a package 

or bouquet of various video-on-demand services.  For example, as well as providing 
their own package of programming, they may also provide access to packages of 
programming which are being separately offered to the public by other video-on-
demand providers. 

 
35. Some elements of such an ‘aggregated’ service may therefore be video-on-demand 

services in their own right.  In these circumstances the provider of the ‘aggregated’ 
video-on-demand service will clearly have control over its own package of 
programming.  In addition, it might have some degree of control over elements of the 
other video-on-demand services it is offering, such as: 

 
• the selection of programmes; 
• the organisation of the catalogue through which programmes are selected; and/or 
• the provision of tools to enable audiences to manage access to potentially harmful 

content. 
 
36. However, these elements of the other video-on-demand services which an ‘aggregated’ 

service is offering might equally remain under the control of their original providers.  
The original providers might perhaps retain control of the catalogue through which 
programmes are selected or of their access tools.  The exact position will depend on 
the contractual arrangements between the companies involved. 

                                                  
4 Section 362(2) of the Communications Act 2003 
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37. If the original provider retains control of: 
 

• the selection of programmes, and 
• the organisation of the catalogue through which programmes are selected, 
  
then the legislation will need to fix responsibility for the service entirely on the original 
provider and not on any ‘aggregator’ which includes the original provider’s video-on-
demand service within its offering to the public.  But if the ‘aggregator’ controls these 
elements of the original provider’s content, then there may be a case for fixing 
responsibility for those elements on the ‘aggregator’ rather than on the original 
provider. 

 
38. For example, there may be occasions when controls which the original provider has 

placed on their content are not properly replicated by the ‘aggregator’, with the result 
that PIN controls on adult content are absent.  That could be seen to be the 
responsibility of the ‘aggregator’ and not of the original provider.  

 
39. We would welcome views on this issue.  In circumstances where the provider of an 

‘aggregated’ video-on-demand service has control over some elements of other video-
on-demand services it is carrying, should the regulatory responsibility for those other 
services remain with their original providers or should the provider of the ‘aggregated’ 
service be made editorially responsible? 

 
40. We also welcome views on a further question.  Some ‘aggregated’ video-on-demand 

services provide access to video-on-demand services provided by operators who are 
outside the EU.  However, the Government is required by the Directive to ensure that 
all the video-on-demand services available on the aggregator’s service meet the 
standards set out in the Directive. 

 
41. Where an ‘aggregated’ video-on-demand service provides access to a video-on-

demand service from outside the EU, should the ‘aggregated’ service carry regulatory 
responsibility for the non-EU service it is providing?  If not, what other options are 
there for ensuring that the UK can meet its responsibilities under the Directive in 
respect of the non-EU service? 

 
42. In considering these questions, you might wish to bear in mind the discussion in Part 3 

of this document about what ‘regulatory responsibility’ for a video-on-demand service 
would actually entail. 

 
43. The Government does not envisage a licensing system such as exists with television 

broadcasting.  Instead, the Government strongly prefers an industry-led co-regulatory 
solution in which the UK video-on-demand industry itself would take the lead in 
setting and implementing standards and would, where there were problems, be able to 
assess and deal with them in a flexible, practical way. 

 
“Available for members of the public” 
 
44. A service will be defined as being available for members of the public to use, even if 

users must subscribe to the service or specifically request access to it, provided that 
the opportunity to subscribe or request access is offered or made available to the 
public, in the UK or from the UK to any other EU Member State. 
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Ancillary and other services 
 
45. For on-demand programme services which offer ancillary services or access to other 

services, the definition will aim to determine whether the service provider is 
responsible for the content of these ancillary or other services.  Ancillary services might 
include special services for disabled people (such as subtitling, signing or audio 
description) or material related to the main programme (akin to the “extra features” 
often found on DVDs). 

 
46. Where a service provider does not have general control over additional content that 

may be accessed from the main service, that additional content will not be covered by 
the definition of an ancillary service and will not, therefore, be treated as part of the 
main service.   However, even if the service provider does not have general control over 
additional content that is available from its service, it might be required to take down 
the link to that service if a complaint about it is upheld. 

 
“Mixed” offers 
 
47. Offers which consist of both scheduled television broadcasts and an on-demand 

programme service will still require a licence from Ofcom in respect of the scheduled 
service and will be subject to regulation by Ofcom in respect of that service.  In effect, 
these offers will be treated as consisting of two separate services for regulatory 
purposes. 
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QUESTIONS 
 
Scheduled television broadcasting services 
 
1. Does the Communications Act 2003 need to be amended in order to ensure that 

it covers all scheduled television services within UK jurisdiction regardless of the 
platform over which they are provided?  If so, how? 

 
On-demand audiovisual media services 
 
2. Do the proposed definitions to be included in the Communications Act capture 

all the relevant elements of the definition of an on-demand audiovisual media 
service in the AVMS Directive? 

 
3. Are there any services which you think should fall within the scope of regulation 

according to the Directive, but which the proposed definitions to be included in 
the Communications Act might exclude? 

 
4. Are there any services which you think should fall outside the scope of 

regulation according to the Directive, but which the proposed definitions to be 
included in the Communications Act might include? 

 
5. Is the concept of “general control” appropriate for determining the person or 

organisation subject to regulation in respect of a particular video-on-demand 
service? 

 
6. If the provider of an ‘aggregated’ video-on-demand service has control over 

some elements of another video-on-demand service to which it provides access, 
to what extent and in what circumstances should the regulatory responsibility 
for that other service remain with its original provider and to what extent and in 
what circumstances should it transfer to the provider of the ‘aggregated’ 
service? 

 
7. If an ‘aggregated’ video-on-demand service provides access to a video-on-

demand service from outside the EU, should the provider of the ‘aggregated’ 
service have regulatory responsibility for the non-EU service?  If not, what other 
options are there for ensuring that the UK can meet its obligations under the 
Directive in respect of the non-EU service? 

 
8. What other types of additional content might video-on-demand services offer 

or provide access to?  Do you envisage any difficulties in determining whether a 
service provider has general control over such content? 

 
9. Is it appropriate to treat scheduled and on-demand parts of the same overall 

service differently for regulatory purposes?  Do you envisage any difficulties in 
identifying the boundaries between the scheduled and on-demand parts of the 
same overall service and/or in making different parts of the same overall service 
subject to different regulatory requirements and different regulatory bodies? 

 
The Government would also welcome information from respondents about the 
potential impact of the proposals for defining the scope in response to the five 
impact and competition assessment related questions at the end of the list of 
questions in Part 6.  
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PART 3 – REGULATION OF ON-DEMAND AUDIOVISUAL MEDIA SERVICES 
 
 
Current Position 
 
1. In the United Kingdom regulatory standards in television broadcasting have been 

applied for many years under successive Television Acts and Broadcasting Acts, 
supplemented most recently by the Communications Act 2003, and successive BBC 
Royal Charters and Agreements.  Under the present model, standards are defined in 
Ofcom’s Broadcasting Code and related Codes and guidance notes, which apply to all 
UK television broadcasters. 

 
2. Content standards in television broadcasting are overseen by Ofcom and the BBC 

Trust.  The BBC Trust also oversees content standards for the BBC’s video-on-demand 
services.   Until the Communications Act 2003, other video-on-demand services 
effectively fell within the definition of broadcasting services, but since then neither 
Ofcom nor any other agency has had a statutory responsibility for content standards in 
on-demand services provided by other providers. 

 
3. The UK audiovisual industry has set up two self-regulatory bodies, the Association for 

Television on Demand (ATVOD) and the Independent Mobile Classification Body 
(IMCB).   ATVOD and IMCB have agreed codes of practice with the service providers 
whom they cover and set up procedures for handling complaints from customers.  You 
can find out more about ATVOD and IMCB on their websites: www.atvod.co.uk and 
www.imcb.org.uk.  It should be noted that not all providers of video-on-demand 
audiovisual services are members of ATVOD or IMCB. 

 
4. Standards in advertising on television are overseen by a co-regulatory arrangement 

between Ofcom, which has statutory responsibility, the Broadcast Committee of 
Advertising Practice (BCAP), which maintains the Television Advertising Standards 
Code5 under contract from Ofcom6, and the Advertising Standards Authority (ASA) 
which investigates complaints about apparent breaches of the Code.   

 
5. There is only one significant respect in which current UK controls on commercial 

communications on television do not meet the requirements of the AVMS Directive.  
This is in relation to product placement.  Product placement is currently prohibited in 
the UK under the terms of Ofcom’s Broadcasting Code, but the Directive is likely to 
require a stronger, explicit prohibition in national law.  Part 4 of this consultation 
considers the issues and options in relation to product placement.  

 
6. Advertising in on-demand services is currently overseen by the Committee of 

Advertising Practice (CAP) which is a self-regulatory arrangement under the aegis of 
the ASA.  CAP maintains the British Code of Advertising, Sales Promotion and Direct 
Marketing which applies to all non-broadcast advertising. 

 
7. You can find out more about the ASA, CAP, BCAP and the advertising codes at 

www.asa.org.uk and www.cap.org.uk. 
 
                                                  
5 The statutory regime for Ofcom’s standards code in relation to advertising is contained in sections 319 and 
321 of the Communications Act 2003; in particular, see sections 319(1), 2(h), 2(i) and (3).  
6 Ofcom have contracted out this function by Order (SI 2004/1975) under the Communications Act 2003 and 
the Deregulation and Contracting Out Act 1994.    
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What the AVMS Directive requires 
 
8. The AVMS Directive sets out a series of standards and requirements for all audiovisual 

media services, for video-on-demand services only, and for television broadcasting only 
(see Part 1, paragraphs 8-12).  Member States must ensure that service providers 
observe these standards and requirements (or, in a few cases, encourage them to do 
so).  In relation to television broadcasting, for most of the requirements of the 
Directive, the BBC Trust, Ofcom and the ASA/BCAP already have the power to act and 
need only to adjust their codes to reflect changes in the requirements between the 
TVWF and AVMS Directives.  In relation to on-demand services, however, a new 
regulatory structure will be required in the UK in order to implement the AVMS 
Directive and oversee the new content and advertising standards. 

 
9. The UK Government will therefore need to legislate in order to empower one or more 

regulatory bodies to draw up and enforce codes of practice for providers of such 
services and providers of advertising in such services. 

 
10. The rest of this Part of the consultation document considers: 
 

Part 3A:  the options for regulating the content of programmes in on-demand 
audiovisual media services; and 

 
Part 3B:  the options for defining and regulating advertising in on-demand 
audiovisual media services. 
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PART 3A – A REGULATORY SYSTEM FOR ON-DEMAND AUDIOVISUAL MEDIA SERVICES 
 
 
What the AVMS Directive says 
 
1. The AVMS Directive requires the UK and other EU Member States to ensure the 

existence of a regulatory system for on-demand audiovisual media services. 
 
2. The Directive explicitly encourages the use of co- and self-regulation wherever 

possible.  Recital 36 notes that: 
 

“experience has shown that both co- and self-regulation instruments …. can play an 
important role in delivering a high level of consumer protection”. 

 
This Recital also states that implementation of the Directive should not: 

 
“disrupt or jeopardise current co- or self-regulatory initiatives which are already in place 
within Member States and which are working effectively”. 

 
However, it also states that: 

 
“while self-regulation might be a complementary method of implementing certain 
provisions of this Directive, it should not constitute a substitute for the obligations of the 
national legislator”. 

 
3. Article 3.3 of the AVMS Directive encourages Member States to employ self- or co-

regulatory solutions in this area.    In view of the formal, legal obligations which the 
Directive creates, however, the Government is satisfied that a system of self-
regulation for on-demand audiovisual media services is not sufficient to implement the 
Directive’s requirements in the UK. 
 

4. In the Government’s view, the Directive requires Member States to ensure that video-
on-demand services are regulated by either: 
 
• a formal system of regulation operated by State institutions and/or a legally 

established regulator such as Ofcom; or  
• a system of co-regulation.     

  
5. The Government’s strong preference – supported by the Directive - is for a system of 

co-regulation.  This would allow the UK video-on-demand industry itself to take the 
lead in setting and enforcing standards for the content of its services.  There would 
need to be legislation which allowed either the Government or Ofcom, as the national 
regulator, to intervene – but only if strictly necessary, and as a last resort - in order to 
ensure that the content standards required by the Directive were met.  However, for 
the most part, the scheme would be expected to operate independently, with little if 
any intervention by Government or Ofcom. If it could not do so, it would have failed 
and would have to be replaced. 
 

6. Co-regulatory schemes of this sort operate successfully in a number of other areas 
notably in relation to broadcast advertising, for which the Advertising Standards 
Authority is the co-regulatory authority and where there are backstop powers for 
Ofcom and the Office of Fair Trading to intervene under particular circumstances. 
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Requirements of the regulatory system 
 
7. The regulatory body or bodies for programme content in on-demand audiovisual 

media services will need to implement and enforce the mandatory requirements set 
out in Articles 3a, 3b, 3d, 3h and 3i of the Directive.  It/they may also be required to 
implement and enforce the requirements relating to advertising (Article 3e), 
sponsorship (Article 3f) and product placement (Article 3g) – see Part 3B of this 
consultation document.  In addition, it/they may also be asked by the Government to 
oversee measures in relation to Article 3c. 

 
8. An important aspect of the regulatory models described below is the means through 

which it is decided whether any particular service should be subject to the regulatory 
regime.  This issue will ultimately be determined by the legislation, and therefore, 
potentially, in Court.  However, under some models there will also be a role for the 
regulatory authority, potentially giving advice and/or issuing guidance to help service 
providers determine the status of their services.  
 

9. There are a number of criteria which need to be considered in setting up a new 
regulatory or co-regulatory system.  These include: 

 
• need to implement the Directive effectively    
• transparency to the public and to industry  
• reasonable consistency with existing content standards for broadcast content and 

for advertising 
• incentives for video-on-demand providers to participate in the scheme 
• incentives for video-on-demand providers to comply with the rules 
• risk of creating new barriers to entry to the sector 
• public awareness and visibility of the scheme 
• consumer confidence 
• resources and workload 
• costs and funding mechanisms 
• existing relationships  
• flexibility and future proofing  
• complaints handling, appeals and enforcement 

 
10. The design of the co-regulatory system needs to address all these criteria, but its 

operation, once established, could be reasonably straightforward. 
 
 
The Structure of the Regulatory System 
 
Membership 
 
11. There is a basic choice about whether or not the regulatory system should operate on 

a membership basis.  If it did, then every video-on-demand service provider might be 
required by law to be a member of an industry body which had been designated as a 
co-regulator for video-on-demand services, with membership effectively a prior 
condition for providing a video-on-demand service.   
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12. A system which was not based on membership might nevertheless require service 
providers to seek prior approval from the co-regulator – or simply to notify it – before 
providing a service.  Alternatively, the co-regulator’s Code could act as a set of ‘general 
conditions’ by which all video-on-demand providers would have to abide in order to 
provide their service.  Providers would then not need to join the industry body, notify 
it or seek prior approval from it.   
 

13. The question of whether or not there should be membership has implications for the 
funding and legitimacy of the co-regulatory body and for the offences which might 
underpin its regulation of the industry. 

 
Funding 
 
14. A regulatory system which operated on a membership basis could proceed on the basis 

of a membership fee, possibly a graduated one, set by the industry body itself and 
aimed at covering its reasonable operating expenses.     
 

15. If the system did not operate on a membership basis, that would imply that it could 
not support itself by fees and that some other basis of funding would then need to be 
found.  There might also be issues about ‘free riders’ taking advantage of the existence 
of an industry-led regulatory system without contributing to it in any way. 

 
Legitimacy 
 
16. A membership-based regulatory system, in which the members were able to have a 

say in the running of the co-regulator and in the selection of those charged with its 
management and with drawing up and enforcing the Code, might be perceived as 
having a greater degree of legitimacy than a non-membership system.  With the latter, 
the arrangements and procedures for selecting and appointing the co-regulator’s 
management and executive would need to be carefully considered.  In particular, it 
would be important to avoid the impression that a small number of self-selecting 
operators were able to dictate to the wider industry. 

 
Offences   
 
17. A membership arrangement could be backed by a legal requirement for video-on-

demand providers to be members of an approved industry co-regulatory body.  The 
logical extension of that would be a new offence involving the provision of a video-on-
demand service without being a member of a co-regulator. 
 

18. If the regulatory system did not require membership of an industry body, then any 
offences would need to relate either to providing a video-on-demand service without 
having obtained prior approval or notified the co-regulator, or to breaching the 
industry Code, or particular parts of it. 

 
Multiple co-regulators 
 
19. It might also be possible to have more than one industry scheme, as is currently the 

case under the existing self-regulatory arrangements involving ATVOD and IMCB.     
But it would be more difficult to provide for that if the arrangements did not require 
membership of a scheme, since there could then be difficult questions about whose 
Code applied to any particular provider.    
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The Structure of the Regulatory System – basic legal provisions   
 
20. Against this background, the Government has identified three possible overall models 

for the law which will be needed to set up the system for regulating video-on-demand 
services.  The first two models imply a co-regulatory system.  The third would involve 
direct regulation by Ofcom. 
 

21. With either of the co-regulatory models (model 1 or model 2) there would also need 
to be answers to the practical questions about membership, funding, and offences 
which we have set out in paragraphs 10 to 18 above. 

 
22. The sections that follow describe for each of the three options: 
 

• how the co-regulator7 would be given its powers; 
• how the scope of the scheme would be determined; 
• who would draw up its code and how; and 
• who would handle complaints and enforce the rules in the first instance. 

 
23. They also consider who (Government or Ofcom) will be able to exercise ‘backstop’ 

powers in the event that the regulatory system fails to prevent breaches of the 
requirements of the AVMS Directive. 
 

Model 1 – Co-regulation – direct assignment of powers to co-regulator 
 
24. Under this model the Government8 would designate the co-regulator, so as to assign 

powers and duties to it.  The co-regulator would then be responsible for drawing up 
and maintaining a standards code in conjunction with industry, and for monitoring 
compliance, complaints handling and enforcement (covering a range of sanctions).  
There would be provision for backstop powers to rest with Ofcom so that repeated 
breaches of the code could be addressed. 

 
25. The Government would have an ultimate power to remove the designation of the co-

regulatory institution. 
 
26. The overall structure would allow day to day operation of the regulatory regime by the 

co-regulatory institution.  This would provide maximum flexibility in the development 
and operation of the new regime.   

 
27. In the event of systemic failure a new designated body would need to be appointed by 

the Secretary of State at speed.  The regulations would therefore need to be drafted in 
such a way as to enable an interim regulator to be appointed pending public 
consultation on new arrangements. 

 
28. Model 1 would have costs for video-on-demand providers, since they would need to 

set up and run the co-regulatory body.  However, these costs might be offset to some 
degree, as ATVOD and IMCB have already carried out a lot of work in terms of 
developing codes and standards and setting up complaints procedures. 

 

                                                  
7 or co-regulators - throughout this section the singular includes the plural. 
8 in practice, the Secretary of State for Culture, Media and Sport, with the agreement of Parliament.  
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29. Like models 2 and 3, it would benefit consumers by providing an assurance that UK 
video-on-demand providers will meet the minimum content standards set out in the 
AVMS Directive.  Like model 2, but unlike model 3, there should also be a benefit to 
industry in that they will effectively own and operate the co-regulatory system. 

 
30. Compared with model 2, model 1 would introduce a potential inflexibility if there were 

difficulties with the system.  It could well be easier and more effective for Ofcom to 
address these than for the Government to do so. 

 
 
Assignment 
of Powers 

Scope Code  Complaints 
Handling 

Enforcement Backstop  

Regulations 
would enable 
the 
Government 
to assign 
powers to 
the co-
regulator 

Legislation Co-regulator 
in 
conjunction 
with industry   

Co-regulator Co-regulator 
(censure and 
fines) 

Ofcom (for 
code 
breaches)  
and 
Government 
(if there is 
systemic 
failure)  

 
 
Model 2 – Co –regulation - Ofcom assigns powers to co-regulator 
 
31. Under this model the Government would assign powers to Ofcom on the basis that 

Ofcom would devolve responsibility for the day to day operation of the regulatory 
regime to the co-regulatory institution.  The final decision on the selection of this 
body would be a matter for Ofcom in conjunction with DCMS and would require public 
consultation.   

 
32. The scope of the regulatory arrangements as defined in legislation would be 

supplemented with more detailed guidelines developed by the co-regulator.  The co-
regulator would be responsible for drawing up and maintaining a standards code, in 
consultation with the industry and agreed with Ofcom.  It would also be responsible 
for complaints handling and have some enforcement powers (the ability to sanction 
service providers in the event of code breaches).   

 
33. Ofcom would retain backstop powers, which would enable it to impose sanctions in 

the event of serious breaches, and to intervene if there was evidence that systemic 
failure had occurred in the operation of the co-regulatory body. 

 
34. This model partly replicates the co-regulatory arrangements currently in place for 

broadcast advertising regulation.  
 
35. As with model 1, there would be costs for the video-on-demand industry, which would 

need to set up and run the co-regulatory body.  But again, these might be offset by 
work that the industry has already done in this area. 

 
36. As with models 1 and 3, consumers would benefit from the assurance that UK video-

on-demand providers will meet minimum EU content standards.  There should also be 
a benefit to industry from their effective ownership and operation of the co-regulatory 
system.  
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Assignment 
of Powers 

Scope Code  Complaints 
Handling 

Enforcement Backstop  

Legislation  
assigns 
powers to 
Ofcom 

Legislation 
and co-
regulator’s 
guidance 

Co-regulator 
in 
conjunction 
with  
industry and 
agreed with 
Ofcom 

Co-regulator Co-regulator 
(censure, 
fines, etc) 

Ofcom (both 
for Code 
breaches and 
for systemic 
failure) 

 
 
Model 3 – Statutory – Ofcom as the regulator  
 
37. Under this model, the Government would assign powers to Ofcom to regulate video-

on-demand services.  The scope of the regulations would be defined in legislation, 
while the detailed standards code would be drawn up by Ofcom in consultation with 
industry and the Government.  Responsibility for monitoring and enforcement would 
be assigned to Ofcom. 

 
38. Service providers falling within the scope of the legislation might be required to obtain 

a licence from Ofcom (as with the current regime for television broadcasting); or they 
could be required to seek prior approval or to notify Ofcom before offering their 
services; or they might simply be required to comply with the Code and Ofcom’s 
general conditions (a variation of Ofcom’s general conditions regime which is in place 
for the telecommunications networks and services industry).     

 
39. This model is not co-regulatory.  But it would provide a system that is well understood 

and, having been tried and tested over some years, found to be effective.  It could 
generate economies of scale in regulation. 
 

40. Ofcom’s work would be funded by means of a levy on service providers. 
 
41. In the Government’s view this model has an important disadvantage compared with 

models 1 and 2.  Consumers would benefit from the assurance that UK video-on-
demand providers will meet minimum EU content standards, but there would be a 
downside for the video-on-demand industry, which would have no part in the 
ownership or operation of the arrangements.  The UK would have turned its back on 
the effective self-regulatory arrangements in this area that have been pioneered by 
ATVOD and the IMCB. 

 
 
Assignment 
of Powers 

Scope Code  Complaints 
Handling 

Enforcement Backstop  

Legislation  
assigns 
powers to 
Ofcom 

Legislation Ofcom  in 
consultation 
with industry 
and 
Government 

Ofcom Ofcom N/A 
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Preferred Option 
 
42. Under model 1, the co-regulator would be nominated by the Government.  That would 

in our view lead to a relatively inflexible arrangement that might not be able to 
respond in the most appropriate way if there were difficulties in the system that 
needed to be addressed. 

 
43. Model 3, in which Ofcom would regulate video-on-demand providers directly, is not a 

co-regulatory system, and would, therefore, not have the advantages of independence 
and flexibility which are sought. 
 

44. The Government’s initial preference, therefore, is for model 2.  That would give Ofcom 
an ultimate, overall responsibility for overseeing content regulation in both television 
and video-on-demand services.  But we would welcome views on this. 

 
 

 

 
QUESTIONS 
 
10. Do you agree that the criteria at paragraph 9 are the right ones for determining 

the best regulatory option?    Are there any other important criteria? 
 
11. Are there any other possible co-regulatory or statutory models that you think 

we should consider?  If so, please describe them and say why they meet the 
criteria.   

 
12. Should service providers be subject to a membership, prior approval, 

notification or general conditions regime? 
 
13. Who should be responsible for interpreting the legislative definitions and 

determining which services are subject to the regulatory framework - 
Government, Ofcom or an appointed industry co-regulator? 

 
14. Who should be responsible for developing and maintaining a standards code 

and any additional guidance? 
 
15. Who should be responsible for monitoring compliance, investigating 

complaints and reviewing any breaches of the code? 
 
16. What sort of sanctions should apply and who should apply them? 
 
17. If we opt for a co-regulatory structure we would need to introduce legislative 

‘backstop’ powers.  What should be the second tier level of enforcement to 
address cases of repeated breaches or system failure? 

 
18. In the light of all these considerations, which option do you prefer and why? 
 
The Government would also welcome information from respondents about the 
potential impact of the options for the co-regulatory system for video-on-demand 
services in response to the five impact and competition assessment related 
questions at the end of the list of questions in Part 6. 

 

-27- 



 

PART 3B - ADVERTISING IN ON-DEMAND AUDIOVISUAL MEDIA SERVICES 
 
 
What the AVMS Directive says 
 
1. Advertising (‘audiovisual commercial communication’) is defined in Article 1(h) of the 

AVMS Directive as: 
 

“…. images with or without sound which are designed to promote, directly or indirectly, 
the goods, services or image of a natural or legal entity pursuing an economic activity.  
Such images accompany or are included in a programme in return for payment or for 
similar consideration or for self-promotional purposes.   Forms of audiovisual 
commercial communication include, inter alia, television advertising, sponsorship, 
teleshopping and product placement.” 

 
2. Article 3e of the Directive sets standards for the content of advertising in all 

audiovisual media services, both television broadcasting and on-demand services. 
 
3. The Directive also sets out specific standards for sponsorship in Article 3f and for 

product placement in Article 3g.  These also apply to both television broadcasting and 
on-demand audiovisual media services.  Both sponsorship and product placement are 
identified in Article 1(h) as forms of audiovisual commercial communication (i.e. 
advertising). 

 
 
Issues 
 
4. This part of the consultation document discusses the options for ensuring that the UK 

meets the advertising requirements in the AVMS Directive in respect of video-on-
demand services.  It covers four issues: 

 
• how the advertising covered by the controls should be defined; 
• the arrangements for regulating advertising in video-on-demand services; 
• the arrangements for regulating product placement in programmes in video-on-

demand services; and 
• the arrangements for regulating the sponsorship of programmes in video-on-

demand services. 
 
 
Scope - what advertising should the controls cover?  
 
5. As described earlier, video-on-demand services are unlike scheduled television.  In a 

traditional television service the viewer chooses to watch a particular channel, and it is 
the broadcaster who effectively decides which programmes the viewer, having selected 
that channel, is going to see. 

 
6. With a video-on-demand service, the viewer makes a conscious choice not only to use 

the service but to access particular programmes which the service is offering, and it is 
the viewer’s choice which determines when the programme is transmitted to him or 
her.  While the viewer is using a video-on-demand service, advertisements may appear: 

 
a) as part of a specific programme, either during breaks, or at the start or finish of the 

programme (bookending); or 

-28- 



 

 
b) within features of the service which are not linked to a specific programme, such as 

the navigation menu.  

. In either case, the advertisements will appear as the result of a contract into which the 

rk.   Unlike the position over the choice of programme, the user 
has no choice as to the advertisements which he or she will see as a result of having 
d

 
Which 

 
7

video-on-demand service provider has entered with an advertiser, advertising agency 
or advertising netwo

ecided to use a specific service or having selected a specific programme. 

advertisements are covered? 

he AVMS Directive requires Member States to ensure that the advertising standar
 
8. T ds 

which it sets in Article 3e are met by advertisements which ‘accompany or are included 
in a programme’. 

9. d 
services should be regulated under the AVMS Directive.  One would give a wider 

 
Optio
 
10. uld be confined to advertisements which appear within, or are adjacent 

to (i.e. bookending) programmes – that is, those which are covered by case a) above. 

B – based on the service 

 
also 

ppear on the screen on which the viewer is 
accessing the video-on-demand service because he or she has elected to access that 

mpany” 

 
12. i

se
 

ssessm

 
There are two possible interpretations of which advertisements in video-on-deman

meaning to “accompany” than the other. 

n A – based on programmes 

Regulation co

 
Option 
 
11. Alternatively, regulation could apply to all advertising which appears as part of the 

service.  In addition to the advertisements covered by Interpretation A, this would 
cover any other advertisements which a

particular video-on-demand service.  Such advertisements still “acco
programmes, but in a wider sense. 

Th s interpretation would include all the advertisements in case a) above, plus those in 
ca  b). 

ent of OptionsA
 
13. Option A has the narrower scope and would affect

has the wider scope and would affect more advert
 fewer advertisements.  Option B 
isements. 

 

ews on this issue. 

 
14. Option B would provide a single set of requirements for all advertisements which a 

viewer sees as a result of accessing a particular service.  This would in the 
Government’s view provide a more consistent scheme of regulation and is to be 
preferred.  But we welcome vi

 
On-screen advertisements which are not covered by the Directive 

Consumers often access video-on-demand at the same time as they are accessing 
other services.  When they do that, the video-on-demand service may only occupy 

 
15. 

 
only a part of the computer, television or mobile screen which they are using. 
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16. he other parts of the screen may contain advertisements.  These advertisements 

is offering, and the AVMS Directive does not cover them.  

 

 
 
The r

 Member States to seek co-regulatory solutions for the 
controls on advertising in video-on-demand services.  That is, it recommends that they 

ves. 

 

 Advertising Practice (CAP) under the aegis 
of the Advertising Standards Authority (ASA).  The ASA is an industry-led body.  As it is 

regulatory partner for handling complaints about 
television advertising (under the separate BCAP code) it is able to act as a one-stop-

o-on-demand advertisement has broken the requirements 
of the CAP Code it can require the advertiser to amend or withdraw the advertisement, 

es 

 
 

 

T
however will have no connection with the video-on-demand provider or the service he 

 
17. Advertisements of this sort are not covered by the terms of the AVMS Directive and 

would not be affected by either of the Options, A or B, set out above. 

egulatory system for advertising in on-demand services 
 
18. The AVMS Directive encourages

should be the responsibility of industry, but with the possibility of intervention by the 
Government or the regulator (Ofcom) if there is a serious failure to meet the 
regulatory objecti

 
19. Advertising in video-on-demand services, like all other non-broadcast advertising, is 

currently subject to the British Code of Advertising, Sales Promotion and Direct 
Marketing, drawn up by the Committee of

also responsible as Ofcom’s 

shop for all public concerns and complaints about advertising and advertisements in 
the UK. 

 
20. If the ASA finds that a vide

a sanction which can have a significant cost to the advertiser.  If the advertiser refus
to comply, further sanctions are available, as shown in the box below. 

 

 
ASA SANCTIONS 

d
 
A verse publicity – ASA rulings receive a substantial amount of media coverage, 
which can be damaging to advertisers as well as helping to warn the public. 
 
Ad Alerts – CAP may advise its members, including the media, to withhold their 

Trading privileges and recognition

services from non-compliant advertisers or deny them access to advertising space. 
 

 – CAP trade associations and professional bodies 
may withdraw or temporarily withhold the recognition or trading privileges offered to 
their members and, in exceptional cases, expel advertisers from membership. 

e-publication vetting
 
Pr  – ASA and CAP may require persistent offenders to have some 

r advertisements vetted in advance, until the ASA and CAP are satisfied or all of thei
that future advertising will comply with the Code. 
 
Legal backstop – the ASA can refer some cases to the Office of Fair Trading (OFT), 
which has legal powers available to it, and can, in extreme cases, seek an injunction 

m the Courts. fro

-30- 



 

 
gulation – options Co-re

 
1. In Part 3A of this consultation we set out the options for the creation of a co-

be required to 
assign the responsibility for regulating video-on-demand services to one or more co-
regulatory bodies.  

2. There will also need to be legal arrangements for assigning the responsibility for 

 
3. The law can also provide for the responsibility to be assigned to the same body or 

 

 
24. 
 
Optio

2
regulatory system led by industry to regulate the programme content of video-on-
demand services.  Part 3A discusses the legal arrangements which will 

 
2

regulating advertising on video-on-demand services to one or more co-regulatory 
bodies.  As with video-on-demand as a whole, the law can provide for this 
responsibility to be assigned directly by the Government or it can provide for it to be 
assigned by Ofcom.  

2
bodies as regulate video-on-demand as a whole, or it can provide for it to be assigned
to a different body or bodies.  

There are four basic options. 

n A 

Regulatio
 
25. n of advertising in video-on-demand services could be assigned to the 

Advertising Standards Authority. 

Optio
 

n B 

Regulation of advertising in video-on-demand services could be assigne
 
26. d to the body 

or bodies responsible for regulating programme content in video-on-demand services. 

Option C
 

 
 
27. Regulation of advertising in video-on-demand services could be assigned to another 

body or bodies. 
 
Option D 
 
28. Regulation of advertising in video-on-demand services could be assigned to the body 

or bodies responsible for regulating programme content in video-on-demand services, 
on the understanding that they will then assign it further to another body – either the 
Advertising Standards Authority, or someone else. 

 
 
Assessment of Options 
 
29. Option A would mean that the ASA could continue to act as a one stop shop for all 

public complaints and concerns about advertising in the UK.  However, the ASA would 
need to draw up a new code specifically for video-on-demand services to add to its 
two existing codes for broadcast advertisements (BCAP) and advertisements in other 
media (CAP).  
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30. Option B would mean that all regulation of video-on-demand services would be the 
same body or bodies, in effect a one-stop-shop or shops for all 

aspects of video-on-demand services.  On the other hand, it would mean that there 
responsibility of the 

was no longer a one-stop shop for all aspects of advertising – the ASA would h
the role which it currently has in respect of advertising on video-on-demand service

Option C would introduce one or more new bodies into the regulatory landscape for 
audiovisual media s

ave lost 
s. 

 
31. 

ervices.  This would not seem to offer any particular benefit, 
especially as there is already a body in existence (the ASA) which has experience of 

 
32. ly for video-

vertheless be based on the existing CAP and BCAP codes). 

 
4. The Government’s initial preference is for Option A.  This seems to offer advantages 

le to continue to treat the ASA as a one-stop shop for all 
complaints and concerns about advertising, including advertising in video-on-demand 

ces. 

 
uld not be the same as their content regulator.  But 

that is already the case with television and radio broadcasting (where the ASA 
lates advertising, while Ofcom regulates programme content), where it does not 

seem to have caused any particular difficulty. 

36. 

regulating advertising in video-on-demand services. 

 Each of Options A, B and C would require a new advertising code specifical
on-demand to be drawn up and enforced by the body or bodies responsible (although 
these codes might ne

 
33. Option D is a potentially clumsy and lengthy process which seems to offer no 

particular benefit. 

3
for consumers, who will be ab

servi
 
35. So far as the video-on-demand industry is concerned, Option A means that their

advertising regulator (the ASA) wo

regu

 
The Government would welcome views on these issues. 
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UESTIONS 

. Should the controls on advertising in video-on-demand services cover  

Q
 
19
 

• advertisements which appear onscreen as a result of the user accessing a 
particular video-on-demand programme? 

 
• advertisements which appear onscreen as a result of the user accessing a 

particular video-on-demand service? 

20

 
 

e body or bodies responsible for regulating programme and 
other content?    

22

 
23. Should regulation of advertising in video-on-demand services be handled by 

 
Th
po dvertising in video-on-demand 
services in response to the five impact and competition assessment related 

 
. Should there be only one co-regulatory body for advertising on video-on 

demand services?   

21. Should such a body have its powers assigned to it by the Government, by
Ofcom or by th

 
. Should the Advertising Standards Authority be the body, or one of the 

bodies, which regulate advertising on video-on demand services? 

the body or bodies responsible for regulation of the programme and other 
content? 

e Government would also welcome information from respondents about the 
tential impact of the options for regulating a

questions at the end of the list of questions in Part 6. 
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Product placement 
 
37. The AVMS Directive allows Member States to permit product placement in certain 

types of programming shown in television and video-on-demand services.  Part 4 of 
this consultation sets out the details and poses some overall questions about product 
placement, and whether it should or should not be permitted in UK television and 
video-on-demand services.  It also discusses the related issue of prop placement. 

 
38. This part of the consultation focuses on just one issue: who should be responsible for 

regulating product and prop placement in video-on-demand services in the UK. 
 
39. Product placement is identified in Article 1(h) as a form of audiovisual commercial 

communication (i.e. advertising).  There would therefore be an argument for 
concluding that it should be regulated by the same body or bodies as regulate other 
advertising on video-on-demand services. 

 
40. However, effective regulation of product placement will always concern the content of 

programmes.  The rules which the AVMS Directive sets out about product placement in 
Article 3g specifically require Member States to ensure that:  

 
”…. (the) content (of programmes) shall in no circumstances be influenced in such a 
way as to affect the responsibility and editorial independence of the media service 
provider 

 
…. (programmes) shall not directly encourage the purchase or rental of goods or 
services, in particular by making special promotional references to (them) 

 
…. (programmes) shall not give undue prominence to the product in question.”     

 
41. There is as a result also an argument for concluding that product placement in video-

on-demand services, if permitted, should instead be regulated by the same body or 
bodies that regulate the programme content of these services, rather than by the body 
that regulates advertising on them.  This is the way that product and prop placement 
are currently overseen for television broadcasting services. 

 
42. The underlying principle is that a single institution should be responsible for all aspects 

of the regulation of programme content, and that clarity for programme-makers is best 
secured through the application of a single code of practice.   If product or prop 
placement were regulated as part of advertising, there would be two regulators and 
two codes covering different aspects of content.  One regulator and code would 
oversee product placement, the other regulator and code would oversee all other 
aspects of programme content. 

 
43. For this reason, the Government’s preferred option is for product placement to be 

regulated by the body responsible for regulating programme content in video-on-
demand services. 

 
 
Sponsorship   
 
44. Similar issues arise in relation to sponsorship in video-on-demand services, in relation 

both to the sponsorship of programmes and to the sponsorship of the services 
themselves. 
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45. Like product placement, sponsorship is identified in Article 1(h) as a form of 

 
46. d 

programmes and services also involves judgements about their content.  Article 3f of 

 
…. their content .... shall in no circumstances be influenced in such a way as to affect the 

…. shall not directly encourage the purchase or rental of goods and services, in particular 

 
47.  concluding that 

sponsorship should be regulated by the same body or bodies that regulate the 
programme content of these services, and not by the body that regulates advertising 
o

 
48. The Government’s preferred option is for sponsorship to be regulated by the body 

re
 
 

 

audiovisual commercial communication (i.e. advertising), and there is therefore an 
argument for concluding that it should be regulated by the same body or bodies as 
regulate other advertising in video-on-demand services. 

But as the Directive makes clear, the regulation of sponsorship on video-on deman

the Directive requires Member States to ensure that: 

responsibility and editorial independence of the media service provider;  
 
and that sponsored programmes and services 
 

by making special promotional references to those goods or services. 

As with product placement, there is therefore an argument for

n them.  Again, this is currently the case for broadcasting sponsorship. 

sponsible for regulating programme content in video-on-demand services. 

 

 
QUESTIONS 

. Should product placement in video-on-demand services, if allowed, be 
regulated by 

 
24

 

 
 
25

 

 bodies that regulate programme content on these services? 

• the body or bodies that regulate advertising on these services? or 
 
• the body or bodies that regulate programme content on these services? 

. Should sponsorship of video-on-demand programmes and services be 
regulated by 

• the body or bodies that regulate advertising on these services? or 
 
• the body or
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Summary: Intervention & Options 
Department /Agency: Title: 
DCMS      Impact Assessment of legislative option for 

implementing the EU AVMS Directive - co-regulation of 
video-on-demand 

Stage: Consultation Version: 1.0 Date: July 2008 

Related Publications:       

Available to view or download at: 
http://www.culture.gov.uk 

Contact for enquiries: Natasha Pavey Telephone: 020 7111 6398    
What is the problem under consideration? Why is government intervention necessary? 
The EU Audiovisual Media Services Directive (AVMS) requires Member States to ensure that video-
on-demand (v-o-d) services meet basic content standards.    It encourages 'co-regulation'.  This is an 
arrangement under which the v-o-d industry regulates itself, devising and introducing Codes or other 
mechanisms to ensure that the EU content standards are met, dealing fairly with complaints from 
viewers, and issuing sanctions if necessary, but with a power for the public authorities to intervene in 
the event of a serious and sustained failure to meet the content standards in the Directive.   

 
What are the policy objectives and the intended effects? 
The objective is to create a co-regulatory system for video-on-demand in the UK.    The effect would  
be that the United Kingdom would have a light-touch, industry-led system to give consumers of video-
on-demand services supplied from the UK a guarantee that these met the EU-mandated standards.   
These standards prohibit incitement to violence on certain grounds and restrict access by children to 
v-o-d material which could be damaging to them.  They also relate to identification, advertising, film 
copyrights and the promotion of European works. 

 
 What policy options have been considered? Please justify any preferred option. 
Government is considering three options.  Option 1 would see the Government appointing the 
industry's co-regulatory body or bodies.   Under option 2, they would be appointed by Ofcom.   Under 
option 3, Ofcom would regulate v-o-d services directly, with no input from industry.    The 
Government's preference is for Option 2.   That would offer flexible, light-touch arrangements 
benefiting both industry and the consumer.   Option 1 and option 2 both pose important practical 
questions about how the co-regulatory body(ies) might actually work, and the consultation seeks views 
on these 

 
When will the policy be reviewed to establish the actual costs and benefits and the achievement of the 
desired effects?  
2011 

 
Ministerial Sign-off For  consultation stage Impact Assessments: 

I have read the Impact Assessment and I am satisfied that, given the available 
evidence, it represents a reasonable view of the likely costs, benefits and impact of 
the leading options. 

Signed by the responsible Minister:  
      
Andy Burnham .....................................................................................Date: July 2008 
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Summary: Analysis & Evidence 
Policy Option:  2 Descripti tablish a co-regulatory body (or bodies) for video-on-on:  Es

demand services, to be appointed by Ofcom 

 
ANNUAL COSTS 

One-off (Transition) Yrs 

£ NA      

Average Annual Cost 

 of key monetised costs by ‘main  
ps’  

Represents addition to existing assumed cost base of £200,000 
per annum  

(excluding one-off) 

Description and scale
affected grou

£ 400.000  Total Cost (PV) £ 1.72m C
O

ST
S 

ed groups’    Other key non-monetised costs by ‘main affect     

 
ANNUAL BENEFITS 

One-off Yrs 

£           

Description and scale of key monetised benefits by ‘main  
affected groups’  
Not quantified  
 

Average Annual Benefit 
(excluding one-off) 

£        Total Benefit (PV) £       B
EN

EF
IT

S

 
 

 

Other key non-monetised benefits by ‘main affected groups’ Assures that UK VoD providers will
meet the minimum content standards which are set out in the AVMS Directive, and that this will be
achieved by means of a flexible, light touch regime     

 

have no guarantee that these will meet EU content standards, and 2) the UK would be liable to 
infraction proceedings under EU law.  

Key Assumptions/Sensitivities/Risks Without such a scheme 1) consumers of UK v-o-d services would 

 
Price Base 
Year 2008 

Time Period 
Years 10 

Net Benefit Range (NPV) 
£ Not Applicable  

NET BENEFIT (NPV Best estimate) 

£ - 1.72m 
 

m  What is the geographic coverage of the policy/option? United Kingdo
On what date will the policy be implemented? December 2009  
Which organisation(s) will enforce the policy? Ofcom or industry 
What is the total annual cost of enforcement for these organisations? £ 400,000 
Does enforcement comply with Hampton principles? Yes 
Will implementation go beyond minimum EU requirements? No 
What is the value of the proposed offsetting measure per year? £ 200,000 
What is the value of changes in greenhouse gas emissions? £ nil 
Will the proposal have a significant impact on competition? No 
Ann
(exclu

ual cost (£-£) per organisation 
ding one-off) 

Micro 
      

Small 
      

Medium 
      

Large 
      

Are any of these organisations exempt? No No N/A N/A  
e (2005 Prices) (Increase - Decrease) Impact on Admin Burdens Baselin

Increase of        Decrease of £       Net Impact £       £ 
Key: Annual costs and benefits: Constant Prices  (Net) Present Value 
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Ev s) idence Base (for summary sheet
 
[Use this sp eco
detailed narrative from which you have generated your policy options or proposal.  Ensure that the 

formation is organised in such a way as to explain clearly the summary information on the preceding 
pages of th
 
 
The Audiovisual Media Services Directive sets out minimum content standards for video-on-demand 
services in the EU and requires the Government to ensure the existence of a regulatory system to secure 
these standards for services operating from within the UK.  Article 3.3 encourages the use of co-
regulation and self-regulation, and Recital 36 recommends that implementing the Directive should not 
‘disrupt or jeopardise’ existing self-regulatory initiatives in the video-on-demand industry which might 
already be in place and working.   
 
A ‘self-regulatory’ scheme is one which is operated entirely voluntarily by the industry itself, without 
any legal backing.  Industry members can enter it if they wish, but are not obliged to do so, and there is 

o law requiring them to abide by any industry Codes or judgements that may emerge from it.  Self- 
regulatio ility  terms 
of market ssibili ervention.      
 
Self-regulation is more likely to be effective in 
committing to it in order to increase or protect their market share by differentiating their products from 
others on grounds of superior protection of customers.  This assumes that consumers value the 
protection afforded to a greater extent than other attributes, some of which may be the subject of 
regulation.  Nevertheless, highly competitive markets are also likely to attract some who seek to supply 
market nich
 
A mo
have ns.  In addition, participants in mature 

dustries are more likely to be committed to long-term involvement in the market, and have much to 
l
a
t
  

 co-regulatory scheme is similar to a self-regulatory one in that it the industry takes the lead in setting 
a  st e c  in this cas

is l g migh e consultation d ake a number of 
ifferent forms, but whatever its precise nature it will mean that an operator who consistently 

d ents will be ultimately b
s
 
In the Unite
v emand) the 
I f practice agreed with the ce providers whom 
they cover and procedures for handling complaints from customers.   
 
T d effective, alt do not 
c  the view that the  requirements of 
t
G r a system of co-r tion.   
 
T e options.  Two of them are co-regulatory.  In Option 1, the 

ace (with a r mmended maximum of 30 pages) to set out the evidence, analysis and 

in
is form.] 

n
n offers cost and flexib
 needs and /or the po

advantages, provided that there are appropriate incentives in
ty of statutory int

a competitive market, with industry participants 

es with non-compliant material.   

re mature industry may be able to operate self-regulation because participants are more likely to 
the resources necessary to design and enforce regulatio

in
ose if found to be in contravention of regulations or codes.  On the other hand, maturity may also be 
ccompanied by the development of vested interests – in which case, self-regulation may tend to serve 
he interests of established firms.   

A
nd enforcing
ctivities.  Th

andards for th
egal backin

ontent of its services.  But
t, as discussed in th

e there is legal backing for its 
ocument, ta

d
isregards the co-regulatory body’s standards or judgem e subject to legal 
anctions of some kind.   

d Kingdom, there are already two industry self-regulatory bodies which cover parts of the 
ideo-on-demand industry.  ATVOD (the Association for Television on D  and IMCB (
ndependent Mobile Classification Board) have codes o  servi

hese self-regulatory schemes are welcome and have so far prove hough they 
over all UK service providers.  The Government however takes  legal
he Directive are such that purely self-regulatory schemes are insufficient.  In these circumstances the 
overnment’s strong preference is fo egula

he consultation document considers thre
dustry co-regulatory body (or bodin ies – there could be more than one) would be nominated directly by 

the Government.  In option 2, they would be nominated by Ofcom.  Option 3 is a
w  wou  emand ct  any input 
 bo

 

 system of direct 
r
fr
egulation, in 
om industry

hich Ofcom
dies. 

ld regulate the video-on-d  industry dire ly without
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The video-on-demand industry in the UK and the EU
 
At the start of 2007, the European Audiovisual Observatory identified 142 separate video-on-deman
services across 24 European countries.  The Netherlands, France, Germany and the United Kingdom
together accounted for some 65 of these services – that is, nearly half of them.  The Observatory 
characterised these f

d 
 

our countries as having a ‘well-developed’ supply of video-on-demand services, 
eaning that they each had more than 10. m

 
But such is the dynamism of the sector that a revised estimate by the Observatory for the same 24 
countries at the end of 2007 found 258 services – an increase of 116 (82%) in one year.  Across Europe 
at the start of 2007 the majority of the services were delivered via Internet and IPTV with only a 
percentage (10.7 %) distributed by cable, satellite and digital terrestrial television.    
 

small 

Scale and growth in the UK
 
Video-on-demand in the UK is characterised by diversity of players, distribution networks, and busines
models, with increasing competition between them.  Business models range from advertising funded 
through subscription-based approaches to pay-per-view.  At the start of 2007 the European Audiovisu
Observatory identified 13 distinct video-on-demand services in the UK, delivered variously by means of 
the Internet, IPTV, cable, satellite and digital terrestrial television (DT
 

s 

al 

T).     

r – this 

olely on 
vice.   

praisal in the video-on-demand sector is, as the European 
udiovisual Observatory has noted, extremely difficult.  Many suppliers do not publish or communicate 

nnected to the Virgin Media cable network) had already watched 
e film via video-on-demand by July of that year (some 1.8 million people).  BSkyB has stated that its 

By the end of 2007 another 3 services had appeared in the UK.  One of these was the BBC iPlaye
had over a million download requests on ‘official’ launch day (Christmas Day 2007) and a total of over 
20 million during April 2008.  The iPlayer service became available on digital cable (rather than s
the internet) in May 2008, and this might result in a still higher rate of download requests to the ser
 
Beyond the specific case of the BBC, market ap
A
download figures.  In 2006 the total UK video-on-demand market was estimated to be worth £66 
million, with an annual growth rate of 50%. 
 
There is however a consensus that the market took off in the first quarter of 2006 and continues to 
expand rapidly.  Flexfilm have said that 80% percent of the 2.2 million homes in the UK which are 
eligible for its services (which are co
on
Sky Anytime service recorded more than a million downloads during 2006. 
 
Substitution for ‘linear’ TV
 
Video-on-demand consumption is more likely to be a substitute for linear television viewing than a
addition to it.  The amoun
ti

n 
t of time people spend on viewing is limited, and competition for this limited 

me is to a great extent a zero sum game in which one provider gains market share against another.  

nnel 

hus in the initial Public Value Test for the iPlayer service the BBC Trust noted “consumption was 
 

 over 90%.  

This degree of economic substitution between the different forms of video consumption is clearly 
directly relevant at the individual level but it also indirectly affects the wholesale (upstream) cha
provider market.     
 
T
expected to be largely substitutional – i.e. some consumption of BBC programmes on the television and
radio will switch to on-demand.  As such we expect the proposals to help maintain the total volume of 
consumption of BBC programmes”.  Specifically, the Trust expected iPlayer to contribute to the 
maintenance of the combined BBC weekly reach (on all services) at
 
Ofcom’s projections for the impact of the BBC iPlayer covered the five years 2006-2011 and were 
driven by internet take-up.  They included high, central and low scenarios, under which there were 
corresponding falls in linear television consumption of 33%, 20%, and 13%.   The BBC Trust’s own 
projections were broadly compatible with Ofcom’s high impact scenario.   
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More generally, newly emerging systems allow consumers to use the internet or hybrid Freeview/IPTV 
ee-to-air, paid-for and on-demand content.  

VR- based content storage enables libraries of material to be stored and further intensifies competition 

f  

services such as BT Vision to mix and match between fr
P
for audiences.  The standard model of consumer television demand indicates that these competition 
effects exist between pay and free to air services and that programming need not be necessarily be o
the same character or indeed obviously a close substitute in order to exert competitive pressure9. 
 
Video-on-demand in the mobile sector 
 
The UK’s total mobile entertainment market has generated revenues of around £600 million per ann
since 2005, with mobile games generating approximately £200 million in revenue in 2007.  Around 20%
of the UK’s 47 million mobile subscribers purchase mobile entertainment.  Males and the 18-35 year old
age group are the dominant users. 

um 
 
 

gence of advertising and entertainment industries is continuing to evolve on 
e mobile platform.  In April 2007 3 became the first operator to launch an advertising funded service 

t is widely predicted to grow 
pidly, perhaps more than doubling to £1.4 billion by 2012. 

, 

 
The widely predicted conver
th
and within six months of one million subscribers had signed up to it, although the number viewing 
content on a regular (daily) basis is lower. 
 
In the UK almost 77% of mobile phone subscribers have video-enabled handsets and over 20% are 
owners of TV enabled mobile phones.  The UK mobile entertainment marke
ra
 
However, the number of users who access video-on-demand services on mobile phones is relatively low
and is perhaps likely to remain so.  Current figures are that mobile TV services are used by only 1% of all 
mobile telephone users, and video-on-demand services by 1.7%.    
 
 
The options
 
The Government has ruled out the ‘do nothing’ option.      

.  

gal backing.  This means 
at maintaining existing arrangements cannot be an option even if they are extended to the whole 

ch 

. a UK co-regulatory body (or bodies) for video-on demand, which Ofcom would appoint; 

in options 1 or 2) or 
fcom (in option 3) would then use to achieve compliance with the Directive’s standards.  For instance, 

l 

                                               

 
There is no indication that UK video-on-demand services breach any of the standards in the Directive
Indeed, the standards of the Directive are already exceeded for the most part.  There are also self-
regulatory systems in place to which many UK providers belong.  But the Directive’s requirements are 
clear and mean that the UK must have arrangements for securing the minimum EU standards for video-
on-demand content in a way that applies to all relevant providers and has le
th
industry. 
 
The three options for complying with the Directive’s requirements in respect of video-on-demand whi
are outlined in the consultation document are: 
 
1. a UK co-regulatory body (or bodies) for video-on demand, which the Government would appoint 

directly; 
 
2
 
3. no UK co-regulatory body for video-on-demand - the requirements of the Directive would be 

secured through direct regulation by Ofcom. 
 
All of these options leave open the precise mechanism which the co-regulators (
O
an industry co-regulator might operate on a membership basis or it might, alternatively, set genera
conditions which all providers had to abide by in order to provide their service.      
 

   
9 See B Owen and R Wildman (1992) Video Economics Cambridge: Harvard University Press, especially pp.101-106 
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Similarly, if Ofcom were regulating the industry directly under option 3, it might operate a licensing 
regime similar to that which applies in broadcasting.  Or it might be better for Ofcom to set general 
conditions to which, again, providers had to adhere in order to provide their service.         
 
Although this consultation invites views on these more specific questions, they can only be determined 
once the overall framework of the new structure is clear and there are answers to the fundamental 

sues of whether or not there should be a co-regulatory body or bodies, and if so who should appoint it is
or them.      
 
Costs of the three options 
 
Under the current arrangements in the UK, some providers of video-on-demand services belong to one 
of the two industry self-regulatory bodies, ATVOD and IMCB, and others do not.  In the case of IMCB, 
overing mobile content, the six signatories of the mobile code do not include all of the relevant content 

 BT, Virgin, Tiscali, ITV, Channel 4, Five, FilmFlex, and 
nDemand, with the BBC as associate members.  Other UK video-on-demand providers (for example, 

om a) setting up the video-on-demand co-
gulatory body/bodies and b) running it/them thereafter.  There may however be some offsetting 

 is not easy to estimate how much the overall cost of Options 1 or 2 would be, but costs seem likely to 
e relatively low especially in relation to the turnover of the industry as a whole.  ATVOD’s average 

 video-on-demand programming in the 
rganisation’s approximately four years of existence is nil (though it has had complaints about some 

n 

y 

nder Option 3, there would be costs to Ofcom as well as to the industry, with Ofcom in effect 

 higher than under options 1 or 2. 

c
providers.  However, IMCB’s code covers all commercial content which is supplied via a mobile phone 
network because the signatories include all five of the networks. 
 
ATVOD’s membership currently consists of
O
Sky) do not currently belong either to ATVOD or to IMCB. 
 
Options 1 and 2 will result in costs to the industry accruing fr
re
savings, in that ATVOD and IMCB have already pioneered much of the necessary work in terms of 
developing codes and standards and setting up complaints procedures.    
 
It
b
membership fee is in the order of £20,000 per annum and its annual budget less than £200,000.    
 
The number of complaints to ATVOD about the content of
o
technical issues).  The position in respect of IMCB is similar. 
 
We have assumed for illustrative purposes that the introduction of a co-regulatory system under optio
1 or 2 will lead to a doubling of costs in comparison to the present arrangements. But we think this will 
prove a pessimistic assessment given that it will be in the interests of the industry – which will run an
co-regulatory system – to keep its costs down. 
 
U
recouping its costs from the industry.  But we see no reason to assume that overall costs (that is, costs 
to Ofcom plus costs to the industry) will be any
 
Benefits of the three options  
 

here is a consumer benefit to any of Options 1, 2 or 3 in that each should provide assurance that UK 
irective, 

nd that providers who consistently flout these will no longer be able to operate from this country. 

As de a benefit to video-on-demand suppliers, in that 
ey will effectively own and operate the co-regulatory system(s).  That should give them an assurance 

 

om than the 
overnment to intervene to correct problems with the co-regulatory arrangements, should any arise.  

That would be to the advantage of both consumers and suppliers. 
 

T
video-on-demand providers will meet the minimum content standards set out in the AVMS D
a
 

against Option 3, Option 1 and Option 2 provi
th
that the arrangements will remain light-touch and flexible while assuring the necessary standards for
consumers. 
 
Option 2 provides an additional benefit to Option 1, in that it will be easier for Ofc
G
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Competition assessment 
 
Any of Options 1, 2 and 3 could have competition effects.  In each case, the existence of the new EU 
tandards for video-on-demand content, and their enforcement by Ofcom or an industry co-regulatory 

ch video-on-demand content is material that has previously been shown either on 
levision or in the cinema and is known already to comply with the relevant standards – which, 

vision, will be more demanding than the EU standards for video on demand. 

 

y 

icular 

age of particular suppliers or groups of 
uppliers. 

, 
sed 

s
body, will require that video-on-demand suppliers ensure that their programming is in compliance with 
the new rules.  That compliance cost could weigh more heavily upon a new, start-up supplier. 
 
However, mu
te
certainly in the case of tele
 
Under Options 1 and 2, there would be a co-regulatory body or bodies, run by the video-on-demand 
industry itself.  If video-on-demand providers were required to belong to such a body, then it would be
important to ensure that application procedures and membership fees were not perceived as working to 
the disadvantage of new or start-up suppliers.  It would also be important to ensure that the regulator
body reflected the interests of consumers as well as of providers. 
 
The co-regulatory body (or bodies) would also determine the outcome of complaints against part
providers.  It would again be important to ensure that these procedures operated fairly, and were 
perceived by all concerned as not working to the disadvant
s
 
Should such difficulties arise, it would be important that Ofcom, as a neutral, non-political regulator
could step in quickly to ensure that they were properly and effectively resolved.  Option 2, as oppo
to Option 1, provides that possibility. 
 
 
Small firms impact test 
 
Under existing arrangements for television broadcasting, Ofcom has issued licences (television 

r 
d 

 

 

licensable service licences) to a large number of small firms which operate television stations.  Thei
procedures do not appear to be perceived as an obstacle to smaller operators.  Ofcom’s fees are relate
to relevant turnover, but with minimum and maximum fees.
 
But it is not clear whether a co-regulatory body would be seen in the same light.  The issues which we 
discuss in the competition assessment section (above) are also relevant in this context.  In particular it is
important that application procedures and membership fees are not perceived as working to the 
disadvantage of new or start-up suppliers. 
 
 
Advertising in video-on-demand services     
 
Total UK spend on advertising in 2006 across all media was £19 billion.  Most of this (£13.5 billion) was 

 advertising, and television advertising was the largest single category of 
isplay advertising, with a 28.9% share worth £3.9 billion.  Internet advertising was worth just over £2 

elf-regulation of non-broadcast advertising dates from the founding of the Advertising Standards 
d 

he relevant ASA codes of practice are divided between broadcasting (Broadcast Code of Advertising 

he Broadcast Advertising Standards Board of Finance Limited (basbof) funds the ASA’s regulation of 
roadcast advertising through a levy of 0.1% of the advertising cost to the client collected through the 

display as opposed to classified
d
billion in 2006, with most (58%) being “paid for search” with the remainder being display advertising 
(23%) and classified.  
 
S
Authority (ASA) in 1962 with the aim of ensuring that advertisements were “legal, decent, honest an
truthful”.  Since 1988 this has been backed up by statutory powers and possible referral to the Office of 
Fair Trading (OFT). 
 
T
Practice - BCAP) and non-broadcast arms.  In broadcasting, compliance with the ASA’s Code is a 
condition of the relevant Ofcom licence. 
 
T
b
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agencies or media owners.  In 2007 the income from this levy was £3.6 million, of which 94% was paid 
owards self regulatory costs, providing funds of almost £3.3 million to the ASA. t

 
The consultation 
 
The consultation document sets out a number of options for the regulation of advertising in video-on-

emand services.  It asks whether the advertising which is regulated should be: d
 
- just those advertisements which are contained within programmes or which ’bookend’ them
- all advertisements which appear as part of the 

; or 
service. 

 
It discusses who should regulate advertising in video-on-demand services.  The four options are  
 
1. assigning the power to regulate advertising in video-on-demand services to the Advertising 

Standards Authority (ASA); 
 
2. assigning it to the co-regulatory body (or bodies) which oversees programme content; 

gn it 

. assigning it to someone else altogether. 

ices and product placement in those programmes (if product 
lacement is allowed). 

nt makes clear the Government’s initial preferences.  These are that regulation 
by the 

e conclusions in this area.  In particular, we 

ealing 
ith complaints arising from video-on-demand advertising and the other regulatory functions which 

 
3. assigning it to the co-regulatory body (or bodies) on the understanding that they will then assi

to the ASA; or 
 
4
 
The consultation document asks similar questions about who should regulate the sponsorship of 

rogrammes on video-on-demand servp
p
 

he consultation documeT
should cover all advertisements which appear in a video-on-demand service, and be carried out 
ASA, except for the regulation of sponsorship and product placement (if allowed) which should be a 
matter for the industry co-regulator(s). 
   

here is however very little hard information on which to basT
have no information readily available about the current size and development of the UK market in 
video-on-demand advertising and how it splits between adverts contained within programmes and 
adverts which accompany the service. 
 

hat being so, it is also difficult to estimate the costs to the regulators, whoever they may be, of dT
w
they will need to perform. 
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Specific Impact Tests: Checklist 
 
Use the table below to demonstrate how broadly you have considered the potential impacts 
of your policy options.   

he cost-benefit analysis are 
contained within the main evidence base; other results may be annexed. 

Type of testing undertaken  Results in Results 

 
Ensure that the results of any tests that impact on t

 

Evidence Base? annexed? 
Competition Assessment Yes No 

Small Firms Impact Test Yes No 

Legal Aid Yes Yes 

Sustainable Development No Yes 

Carbon Assessment No Yes 

Other Environment No Yes 

Health Impact Assessment No Yes 

Race Equality No Yes 

Disability Equality No Yes 

Gender Equality No Yes 

Human Rights No Yes 

Rural Proofing No Yes 
 



 

Annexes 
 
Legal Aid
 
There might be an impact on the legal aid budget if a supplier of video-on-demand ser
were to seek legal aid in order to challenge a decision by the industry co-regulator in t

ourts.    The Government however considers that the likelihood of a provider qualifying to 

vices 
he 

 
 
S

C
receive legal aid is very low. 

ustainable development  
 
There will be no impact on sustainable development from the requirements of the Directive 
or the options set out for regulating video-on-demand services. 
 
  
C

  
arbon assessment 

 
There will be no impact on carbon emissions from the requirements of the Directive or the 
options set out for regulating video-on-demand services. 
 
 
Other environment; health; race, disability and gender equality; human rights 
  

 
 
Implementation of the Directive in the UK, using any of Options 1, 2 or 3 would have 
marginal benefits in terms of each of these areas.  In each case, that is because the Directive 
sets out standards applicable to the advertising and programme content of video-on-

emand services. 
  

In terms of advertisements on video-on-demand services, Article 3e of the AVMS Directive 
requires that they do not prejudice respect for human dignity, or include or promote 
discrimination based on sex, racial or ethnic origin, disability or sexual orientation.  It also 
prohibits all advertising for tobacco products and advertisements which encourage 
behaviour which is prejudicial to health and safety or grossly prejudicial to the environment. 
 
Article 3b requires that video-on-demand services do not contain any incitement to hatred 
based on race, sex, religion or nationality. 
   
Implementation of the Directive in the UK will mean that video-on-demand services 
provided in this country will be required to abide by all these standards.  That is not to say 
that these services currently contain content which infringes the AVMS standards – there is 
no such evidence.  There is however no legal mechanism specifically applying to video-on-
demand which requires these services to abide by the Directive’s standards. 
 
 
Rural proofing

d
  

 
 
There will be no impact on rural issues from the requirements of the Directive or the options 
set out for regulating video-on-demand services. 
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PART 4 - PRODUCT PLACEMENT 
 

 Position 

. Product placement – payment to a broadcaster or producer to feature products in a 

ious advertising, advertising which uses subliminal techniques 
and any sponsorship which affects the editorial independence of the broadcaster in 
relation to programme content or scheduling.  

. Similarly, in the United Kingdom, there has, since the start of commercial broadcasting 

able as such and 
recognisably separate from the rest of the programme and inserted only at the 
beginning or end of programmes or in clearly signalled breaks in them.   

. The UK and most other Member States have regarded the requirements of the TVWF 

t placement in television 
programmes produced or commissioned by broadcasters within their jurisdiction.       
 

ve had 
national rules which permit some forms of product placement. 

“provides that advertising …. must be kept quite separate from other parts of the 

U 

television programmes.  The Code requires that “broadcasters must maintain the 

 programme elements of a service are kept 
separate” and that “no undue prominence may be given in any programme to a 

 
. 

. The Code states that “product placement is prohibited” (Rule 10.5).  It goes on to 
uct placement as: 

                                               

 
Current
 
1

programme – is one of the more controversial practices in broadcasting.  The TVWF 
Directive, which first came into force in 1989, had no specific ban on the practice.  
However, the Directive did require a clear separation of advertising from programmes 
and prohibited surreptit

 
2

under the Television Act 1954, been a requirement for advertisements (i.e. paid-for 
commercial messages of any kind) to be clearly distinguish

 
3

Directive as amounting to a de facto prohibition on product placement in television 
broadcasting, and have continued to prohibit produc

4. However, not all EU Member States have taken this approach.  One or two ha

 
5. In a 2004 ‘interpretative communication’ on advertising, the European Commission 

observed that Article 10(1) of the TVWF Directive 
 

programme service” and that “programmes which fail to observe this so-called principle 
of separation between advertising and editorial content are prohibited”10. 

 
6. In the UK, it is Ofcom’s Broadcasting Code which currently implements these E

provisions, by setting out rules governing the inclusion of products and services in 

independence of editorial control over programmes” (Rule 10.1), that “broadcasters 
must ensure that the advertising and

product or service” (Rule 10.4).  
 

7. The latter is of particular practical value because it is easier to see from a programme 
whether a product is “unduly prominent” than to be able to demonstrate that money
has changed hands to secure the inclusion of a product in a programme

 
8

define prod
 

   
 Commission interpretative communication on certain aspects of the provisions on televised advertising in the 

‘Television without frontiers’ Directive (2004/C 102/02), paragraph 19 

10
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“the inclusion of, or a reference to, a product or service within a programme in return for 
payment or other valuable consideration to the programme maker or broadcaster (or any 
representative or associate of either).” 

ationale
 
R  

9. 
he 

 
rly 

ey are being “sold to”; 
 

sters is the 

 
Prop 

 
The policy behind the prohibition of product placement is based on a number of 
principles which are sometimes seen as distinguishing the “European” approach to t
regulation of broadcasting from a purely commercial approach: 

• that programmes and paid-for commercial messages should be separate and clea
distinguished, so that viewers know when th

• that those licensed to broadcast are permitted to advertise to the public principally 
in order to fund entertaining and informative programmes (especially when the 
public resource of terrestrial spectrum is used) rather than vice versa; 

 
• that audiences are better served if the principal incentive for broadca

production of attractive programmes, in the breaks of which they can sell 
advertising slots, rather than making editorial decisions based principally on the 
advertiser’s wishes to include their products.  

placement; product placement in films and in non-UK television programming 
 
10. Ofcom’s Code exempts from the definition of product placement   

 
uced 
.        

 
12. 

ms to 

 
 

 
 

asis of 

 the 
cerned may be pixellated or otherwise edited. 

14. Ofcom’s Broadcasting Code is available at www.ofcom.org.uk/tv/ifi/codes/bcode

 
“references to products or services acquired at no, or less than full, cost, where their 
inclusion within the programme is justified editorially”; and 
 
“the inclusion of products or services in a programme acquired from outside the UK and 
films made for cinema provided that no broadcaster regulated by Ofcom and involved in 
the broadcast of that programme or film directly benefits from the arrangement”. 

 
11. The first of these exemptions is known as ‘prop placement’.  Prop placement is the loan 

or provision of clothing, cars or other pieces of equipment to broadcasters at a red
price or free of charge.  It can also involve the offer of services, such as hairdressing

The effect of Ofcom’s Code is that prop placement is permitted in all television 
programming, provided that its inclusion is justified editorially and that it confor
the rules on editorial independence and avoiding undue prominence.   

O13. fcom’s Code also means that UK television broadcasters are able to show cinema 
films and non-UK television programmes which contain product placement.  There are
numerous examples of this.  This is recognisably a compromise, but the rationale is not
merely practical: broadcasters will have acquired the programme on the b
audience appeal, rather than because they have been paid by an advertiser, and the 
commercial element must still avoid “undue prominence”.  In some cases therefore
product or brand reference con

 
. 
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Video-on-demand 

Until the AVMS Directive is implement
 
15. ed, there are no restrictions in the EU or the UK 

on product placement in video-on-demand services.  In the UK, this has been the case 
since 2003, as prior to that video-on-demand was regulated as broadcasting. 

Wha
 

6. The AVMS Directive defines product placement in Article 1(m) as a form of audiovisual 

 
the inclusion of, or reference to, a product or service in a programme in return for 

 
17. It d ting the 

rovision of products and services free of charge or at less than full cost as product 

 
18. The

Dir
summary: 

 films, 
ot in  

ng the 

 

9. The rules governing content standards for audiovisual commercial communications in 
Article 3e of the AVMS Directive also apply to product placement.  In addition to the 

only 
 
 

t the Directive requires 

1
commercial communication which consists of 

“
payment or similar consideration”.  

oes not separately define prop placement, but Recital 61 points to trea
p
placement only when the product or service concerned is of “significant value”. 

 specific provisions relating to product placement are set out in Article 3g of the 
ective and would apply to all programmes produced after 19 December 2009.  In 

 
i. Member States must implement a general prohibition on product placement; 
 
ii. Member States may then decide to permit product placement in feature

television films and series, sports and light entertainment programmes, but n
any programmes which are made for children; 

 
iii. Member States may also decide to permit prop placement in all types of 

programme (including children’s programmes); 
 
iv. programmes containing product placement must conform to the rules relating to 

editorial independence and undue prominence, and may not directly encourage 
purchase or rental of goods or services; 

 
v. viewers must be informed of the presence of product placement in a programme 

at the start and end of the programme and after any advertising break duri
programme; 

 
vi. Member States may choose to waive this notification requirement for feature 

films and for programmes which have not been produced by the media service
provider concerned or a company affiliated to it; 

 
vii. product placement for cigarettes and other tobacco products, or from companies 

whose principal activity is the manufacture or sale of cigarettes and other 
tobacco products is prohibited; and 

 
viii. product placement for medical products and treatments available only on 

prescription is prohibited. 
 
1
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restrictions in Article 3g, this imposes additional requirements in relation to human 
dignity and behaviour, discrimination, and protection of minors.  In particular, it 

he form of prohibition 

0. Because of the way in which Article 3g of the Directive is structured, Member States 

 genres of programme if they wish.   
 

21.  or 
ulators’ codes, such as the current prohibition in 

Ofcom’s Broadcasting Code, may not necessarily be sufficient to reflect the Directive’s 

22. 

 
23. on broadcasting services, this would mean relying on the existing, or an 

amended, prohibition in Ofcom’s Broadcasting Code.  For on-demand services, it would 
-

emand services. This might be an option if the UK decided to take advantage of the 

prope
prohi

 
Optio - me 
genres spe
 
24. 

place
servic me types in which the Directive permits 

roduct placement (that is ‘cinematographic works, films and series made for audiovisual 

speci
 

25.  would be for Ofcom and the co-regulator for video-on-demand services to establish 

advan
adver lacement of foods high in fat, 
alt or sugar in programmes of particular appeal to children, as well as programmes 

 
Option 3 - t in all types of programming 
 
26. own in 

television broadcasting and video-on-demand services. 

 

requires that any product placement of alcoholic drinks must not be aimed specifically 
at minors and must not encourage immoderate consumption. 
 

 
T
 
2

must implement a prohibition on product placement, but can then, by way of 
derogation, allow product placement in certain

The Government’s view is that the initial prohibition will require legislation.  Full
partial prohibition in industry or reg

direct and express prohibition of product placement. 
 
There are three basic options. 

 
Option 1 – no legislation 

For televisi

mean relying on a similar prohibition in the relevant Code of the co-regulator for on
d
liberalisation allowed by the Directive, but, as indicated above, may not be sufficient 

rly to implement the Directive ban and would not secure any continued 
bition on product placement. 

n 2 legislate to prohibit product placement except in some or all of the program
cifically permitted by the AVMS Directive 

The legislation would place a specific prohibition in UK law on the inclusion of product 
ment in programming shown in television broadcasting or video-on-demand 
es, except for some or all of the program

p
media services, sports programmes and light entertainment programmes’).  It would also 

fy that children’s programmes must not contain product placement. 

It
more detailed rules, after consultation, and to determine whether or not to take full 

tage of the derogations.  For example, it would be consistent with Ofcom’s 
tising rules for it to continue to prohibit product p

s
made specifically for children. 

legislate to prohibit product placemen

The legislation would prohibit product placement in all types of programming sh
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The d
 
27. 

lacement in 
rogrammes acquired especially from the United States, and are capable of recognising 

when they are being sold to. 

8. As noted at paragraph 13 above, allowing such placement is recognised as a 
s 

 
ise their guard: that will differ across the population. 

29. m 

tified by the editorial context. 
 

e from product placement will help broadcasting, 
including commercial public service broadcasting, to compete more effectively with 

rtainment at a time of increasing competition for people’s 
attention and for advertising revenues.  This was the principal reason cited by the 

 
31. 

r 

, Ofcom 
vision product placement in the USA to be worth 

$1.87 billion in 2004 and due to grow by 30% in 2005. On the other hand the US 
s 

ved, 

ntegrity and 
aintain the prohibition against undue prominence.  Furthermore, UK audiences would 

 
33. t 

st 
re 4,349 product placement occurrences, and 3,291 in 

the first three months of 2008 alone.  The Federal Communications Commission is 
viewers about 

who has paid for their products to be featured. 

                                               

ebate about product placement 

Three main arguments have been put forward in support of allowing product 
placement.  First, it is argued that viewers are used to product p
p

 
2

compromise, but crucially protects the editorial integrity of broadcasters (programme
are acquired on the basis of audience appeal) and products cannot be unduly 
prominent.  Audiences may or may not be able to distinguish product placement and
ra
 
Secondly, it has been argued that allowing product placement would add to the realis
of television, since we are surrounded by branded products.  However, the Ofcom Code 
already allows the inclusion of branded products if jus

30. Thirdly, it is argued that incom

other forms of ente

European Commission when bringing forward its proposals.   

There have also been suggestions that international brands may seek to circumvent 
European restrictions by placing their products in US programmes, benefiting US rathe
than European programme-makers.  Very significant levels of potential income have 
been quoted: in a consultation document on product placement issued in 2005
noted that PQ Media estimated tele

figure remained small compared with traditional television advertising spot revenue
there (about 3.3% of spot revenues)11. 

 
32. Ofcom’s analysis suggested that in the UK income of some £25-35 million a year after 

5 years might be achievable; if US levels of 3.3% of spot advertising could be achie
there would be potential to reach £120-125 million (at end 2005 prices).  But these 
figures are likely to be overstated, given the limitations which were introduced into the 
Directive on the genres in which products could be placed, entirely excluding children’s 
programmes, and the addition of conditions designed to protect editorial i
m
be unlikely to find acceptable significant levels of product placement, certainly in the 
early years of any liberalisation. 

It is also worth noting that there is increasing concern in the US about levels of produc
placement.  There appears to be a significant increase.  It has been reported that in la
season’s American Idol there we

examining the introduction of a requirement for better information for 

 

   
 Product Placement: A consultation on issues related to product placement, Ofcom, December 2005 11
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34. The key issue therefore is whether the comparatively modest additional income which 
is forecast, at least in the short term, would justify abandoning the long-held principles 

 
35. 

 the trust audiences have been able to have in 
broadcasters.  This has been challenged by recent abuses of premium rate telephone 

ce trust 

 
36.  

grammes not specifically 
efined as “children’s” (and thus subject to the Directive’s prohibition on product 

 
 

referred Option 

37. o 

 
38. wer and consumer 

confidence in the integrity of television and video-on-demand programming and to 
n 

 
39. 

re 

ment, but consumer and viewer groups were 
strongly opposed.  Ofcom also noted that the ‘predicted economic benefits’ of product 

 
40. 

 
42. o other options if there are strong 

arguments that the concerns can be met.  The questions about product placement 
at the end of this chapter seek information about specific aspects of the issue, and 

                                                 

of European and UK broadcasting.   

An important element of the success of broadcasting in the UK, and especially of public 
service broadcasting, has been

charging and there must be a priority now for broadcasters to re-build audien
in their integrity and maintain their distinctiveness from other media. 

There is also more general concern about the impact of commercialisation on children
and young people, who would be likely to see many pro
d
placement). 

P
 

Subject to this consultation, the Government’s initial preference is for Option 3 – t
legislate to prohibit product placement in all types of programming. 

The Government’s central intention is to ensure continued vie

maintain a reasonable distinction between editorial and commercial material.  Optio
3 seems best suited to deliver that. 

Allowing product placement in the UK would risk damaging viewer and consumer 
confidence in the integrity of UK-produced programming.  Following its 2005-6 
consultation, Ofcom concluded that product placement was an issue on which the
was no consensus.  Commercial broadcasters and advertisers generally favoured a 
controlled introduction of product place

placement ‘appear to remain modest’12. 

In the Government’s view the same considerations also apply to video-on-demand 
programming.  It is important that consumers and viewers can continue to rely on the 
integrity of video-on-demand programmes, especially since much of the programming 
which appears on UK video-on-demand services also appears on television.  In practice, 
there is very little differentiation in content between the two types of service despite 
the fact that in the UK, since 2003, product placement has not been prohibited in 
video-on-demand services. 

 
41. The Government’s initial view, therefore, is that it is right to continue so far as 

possible to prohibit product placement on television in the United Kingdom, not to 
take advantage of the permitted derogations, and that the UK’s rules in this area 
should apply equally to television and video-on-demand.  

The Government nevertheless remains open t

 
12 Product Placement: summary of responses to consultation on issues relating to product placement, Ofcom, 
October 2006 

-52- 



 

this consultation as a whole provides an opportunity for you to express your views 
about the role which product placement should have in UK television and video-on-
demand and about the advantages and disadvantages which might be associated 
with it. 

43. made in 

 
rop placement; product placement in films and in non-UK television programming 

44. reat 
w 

• programmes (of any kind) containing prop placement;  
• cinema films containing product placement; and 

 programmes made outside the UK which contain product placement.  

involved in a 
e 

46. 
ermitted categories of ‘cinematographic works, 

been 

47. 

G

 
The Government will give detailed consideration to all the points that are 
response to this consultation before reaching a decision. 
 

P
 

Under any of the three options above, the Government must also decide how to t
the ability which television broadcasters currently have under Ofcom’s Code to sho
 

• television
 

45. The AVMS Directive imposes some restraints in this area.  It requires the UK, like every 
other Member State, to set a ‘significant value’ for the goods or services 
prop placement.  Above that ‘significant value’ the goods or services involved fall to b
treated as product placement. 
 
The Directive also requires an absolute prohibition on product placement in any 
programme which falls outside the p
films and series made for audiovisual media services, sports programmes and light 
entertainment programmes’ – even if the programme in question is one which has 
made outside the UK.  
 
This means that the Government must prohibit product placement in children’s 
programmes and in news programmes, even if these have been bought from outside 
the UK. 

 
The overnment’s view 

 
The Government wishes to preserve the existing UK position, in as far as is possible, in 
relation both to prop placement and to product placement in cinema films and non-UK 
programming.  That means that both prop and product placement would continue to 
be permitted for both television and video-on-demand programmes, subject to 
avoiding undue prominence. 

48. 

 
hich the Directive sets 

‘Sign

 
49. The AVMS Directive however means that there must be a threshold of ‘significant 

value’ for the goods or services involved in prop placement, above which the UK will 
have to apply the rules set out in the Directive.  The UK rules will be able to allow prop 
placements above the ‘significant value’, but must ensure that they are subject to the
rules about permissible genres, notifying viewers, and so on w
out (see paragraphs 18 and 19).   

 
ificant value’ 

 
50. The ‘significant value’ for prop placement purposes does not necessarily have to 

ee represent the retail or wholesale cost of a particular item which has been provided fr
of charge.  The Government’s view is that it should represent the value to the 
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broadcaster or programme-maker. For example, in the case of a car loaned for the 
production of a television programme it might represent the hire cost for the period.  
 
In Austri51. a, the authorities have a set benchmark of �1,000 (approximately £800) as the 
dividing line between prop placement and product placement.  The Government would 

rnative approaches might 
e better. 

d to 
the overall cost of the production and which therefore varied from one programme to 

 
53.  would also be helpful to have views as to whether any relevant amount should be 

e r it to be set in guidance by 
c overnment takes the view that 

be interested in views as to whether a specific amount should similarly apply in the UK 
and, if so, at what level it should be set; and on whether alte
b

 
52. One alternative approach, for example, might be to apply a value which was relate

another. 

It
sp cified in legislation, or whether it would be preferable fo
Of om and the video-on-demand co-regulator.  The G
the latter would provide a more flexible arrangement and would be preferable.      
 

Signalling of product placement 
 
The Directive sets out detailed rules about the signalling of product placement to 
viewers.  Article 3g requires that 

54. 

 
 start 

 in 

55. 
 value’ , or to ‘bought-in’ programmes which have not been 

r any 
 

rements in the Directive are somewhat prescriptive, they leave 

e 

58. 

s view suitable for legislation.   However, the Government would 

“programmes containing product placement shall be appropriately identified at the
and end of the programme, and when a programme resumes after an advertising break,
order to avoid any confusion on the part of the viewer”. 
 
This requirement does not apply to programmes containing only prop placement which 
is below the ‘significant
produced or commissioned by the media service provider who is showing them o
of its affiliates.   But it does apply to programmes containing prop placement which is
above the ‘specified value’.  It would also apply to genuine product placement if – 
under Option 2 above – it were to be permitted in the UK. 
 

56. Although the requi
Member States a significant amount of discretion to set their own rules.  The UK will 
need to decide what an ‘appropriate’ identification would be.  Should it for example be 
a generalised announcement, such as ‘this programme contains product placement’, or 
something more specific?  Should it name products (which might in itself be 
promotional)?  Should it appear on its own screen or be superimposed?  The 
Government would welcome views on this issue. 
 

57. The UK will also need to decide how to treat the concession in the Directive about th
signalling of product placement in ‘bought-in’ programming.  There may in particular 
need to be rules of some kind about who counts as an ‘affiliate’. 
 
The Government proposes that power of decision on these matters should rest with 
Ofcom and the video-on-demand co-regulator.  Issues of this kind are not in the 
Government’
welcome views on this. 
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QUESTIONS 

26.

27. y such legal prohibition allow for Ofcom and the co-regulator of 
video-on-demand services to permit product placement in some or all of the 

 
28. What advantage would there be in permitting product placement in any or all 

 
29.

Directive? 

30. How could “undue prominence” be avoided, given the commercial imperatives 

 
31. Should the same rules apply to both television broadcasting and on-demand 

 
32.

 
.

 
34.

s 

 
. t 

 
36. ired 

nd 
ctice? 

 
.

 
38. gislation or by 

Ofcom (for television broadcasting) and the video-on-demand co-regulator? 

The
pot
five impact and competition assessment related questions at the end of the list of 
questions in Part 6. 

 
 Should product placement be prohibited by law?  Please explain the reasoning 

behind your preference. 
 

 Should an

programme genres specified by the AVMS Directive (feature films, television 
films and series, sports and light entertainment programmes)?  

of the specified genres?  If so, which genre(s), when and why? 

 If product placement were permitted, how could audiences and regulators be 
assured that editorial integrity had been preserved, as required by the 

 
 

for audiences to recognise the products placed? 

audiovisual media services?  If not, how should they differ and why? 

 Should prop placement continue to be permitted? 

33  Should there be a specific set value above which prop placement is subject to 
the Directive’s rules on product placement?  If so, what should it be? 

 What other ways are there of ensuring that the UK meets the Directive’s 
requirement that prop placement above a ‘significant value’ must be treated a
product placement?  Which test is best and why? 

35  If there is to be a set value for this purpose, should it be set by the Governmen
in legislation, or by Ofcom (for television broadcasting) and the video-on-
demand co-regulator? 

 Should product placement continue to be permitted in programmes acqu
from outside the UK and in films made for the cinema?  If not, why not a
how could such a ban be made effective in pra

37  How should product placement be signalled to viewers? 

 Should the rules on signalling be set by the Government in le

 
 Government would also welcome information from respondents about the 
ential impact of the options for product and prop placement in response to the 
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Summary: Intervention & Options 
Dep t /Agency: artmen Title: 
DCMS Impact Assessment of legislative options for 

implementing the EU AVMS Directive - product 
placement  

Stage: Consultation Version: 1.0 Date: July 2008 

Related Publications:       

Available to view or download at: 
http://www.culture.gov.uk 

Contact for enquiries: Natasha Pavey Telephone: 020 7211 6398    
What is the problem under consideration? Why is government intervention necessary? 
The EU Audiovisual Media Services Directive (AVMS) changes EU law on product placement in EU-
made TV programming.  Member States must prohibit it in general terms, but may permit it in certain 
types of programme, subject to safeguards.  In the UK, Ofcom's Code already prohibits product 
placement, but the Government must legislate to ensure compliance with the Directive.   

 
What are the policy objectives and the intended effects? 
The aim is to retain the current UK position in which a) television companies and their affiliates cannot 
benefit from product placement deals with advertisers; but b) they may show films and non-UK 
programmes with product placement in; and c) they can show programmes which contain prop 
placement.  This will avoid damaging consumer and viewer confidence in the integrity of home-
produced programmes, while allowing UK television and video-on-demand companies to continue to 
show the many non-UK programmes which contain product placement and to benefit from controlled 
provision of props.           

 
 What policy options have been considered? Please justify any preferred option. 
The Government has considered three options.  These are 1) continued prohibition without legislation; 
2) legislate to prohibit product placement in all programme categories; 3) legislate to allow product 
placement in all the programme categories permitted by the Directive but prohibit it in all other cases.  
The Government has a preference for option 2, as it is the only one that can ensure continued viewer 
confidence in the integrity of UK television and video-on-demand programming.   

 
When will the policy be reviewed to establish the actual costs and benefits and the achievement of the 
desired effects?  
2011 

 
Ministerial Sign-off For  consultation stage Impact Assessments: 

I have read the Impact Assessment and I am satisfied that, given the available 
evidence, it represents a reasonable view of the likely costs, benefits and impact of 
the leading options. 

Signed by the responsible Minister:  
      
Andy Burnham .....................................................................................Date: July 2008 
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Summary: Analysis & Evidence 
Policy Option:  3 Descripti ohibit product placement in all UK-made programming on:  Pr

 
ANNUAL COSTS 

One-off (Transition) Yrs 

£           

Average Annual Cost 

d scale of key monetised costs by ‘main  
ps’ If the prohibition o ent is 
roadcasters and video-on-demand providers will be 

unable to develop and benefit from a new revenue stream.  
However, the amount of revenue which is likely to be foregone is 
unclear and seems likely to be relatively small. 

Description an
affected grou
maintained, b

(excluding one-off) 

n product placem

£        Total Cost (PV) £       C
O

ST
S 

ed groups’ If th
r time make it 

Other key non-monetised costs by ‘main affect e prohibition on product 
placement in UK-made programming is maintained, the foregone revenue might ove
more difficult for programme-makers to maintain the quality and diversity of programming which 
viewers expect.   

 
ANNUAL BENEFITS 

One-off Yrs 

£           

Average Annual Benefit 
(excluding one-off) 

nt is 
maintained, broadcasters and video-on-demand providers who are 
more reliant on bought-in programming will not lose revenue from 
any diversion of revenues from spot advertising to product 
placement. 

Description and scale of key monetised benefits by ‘main  
affected groups’ If the prohibition on product placeme

£        Total Benefit (PV) £       B
EN

EF
IT

S 

ity and 
Other key non-monetised benefits by ‘main affected groups’ If the prohibition on product 
placement in UK-made programming is maintained, there will be no risk of programme qual
the separation of advertising and editorial content being compromised by the inclusion of 
advertising in the form of product placement within programmes.  

 
Key Assumptions/Sensitivities/Risks       

 
Price Base 
Year      

Time Period 
Years     

Net Benefit Range (NPV) 
£       

NET BENEFIT (NPV Best estimate) 

£       
 
What is the geographic coverage of the policy/option? UK  
On what date will the policy be implemented? December 2009 
Which organisation(s) will enforce the policy? Ofcom 
What is the total annual cost of enforcement for these organisations? £       
Does enforcement comply with Hampton principles? Yes 
Will implementation go beyond minimum EU requirements? No 
What is the value of the proposed offsetting measure per year? £       
What is the value of changes in greenhouse gas emissions? £       
Will the proposal have a significant impact on competition? No 
Ann
(exclu

ual cost (£-£) per organisation 
ding one-off) 

Micro 
      

Small 
      

Medium 
      

Large 
      

Are any of these organisations exempt? No No N/A N/A  
e (2005 Prices) (Increase - Decrease) Impact on Admin Burdens Baselin

Increase of        Decrease of £       Net Impact £       £ 
Key: Annual costs and benefits: Constant Prices  (Net) Present Value 
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Ev s) idence Base (for summary sheet
 
[Use this sp ecommende
detailed narrative from which you have generated your policy options or proposal.  Ensure that the 

formation is organised in such a way as to explain clearly the summary information on the preceding 
pages of th
 
 
Back

ace (with a r d maximum of 30 pages) to set out the evidence, analysis and 

in
is form.] 

ground 
 
T p advert e the advent of 
commercial television in the UK in 1955. It was most recently reiterated in Ofcom’s Broadcasting Code 
o a hich in turn re lected the requirements of the TVWF Directive in this respect.  The 
Direc  facto 
prohi
progr
 

owe elevision revenues no longer rely solely on “spot” advertising.  Other sources of 
revenue include sponsorship and interactive services, and programme costs may also be mitigated 
through t rop p er of 
provi mmercial telev b
servic evenues are w s  
to maintain their revenues and de el
 
 
Television broadcasting

he 

f M

rinciple of separation of ising and editorial content has been present sinc

y 2005, w f
tive has, in the UK and most other EU Member States, been interpreted as imposing a de
bition on product placement (but not on prop placement, when there is no payment to the 
amme-maker for including a product or service in a programme). 

ver, commercial tH

he controlled use of p lacement.  In a competitive environment, with a large numb
roadcasting services, and increasing competition from on-demand 
pread.  Commercial broadcasters are engaged in a constant struggle
op new sources of revenue. 

ders of co ision 
es, these r idely 

v

 
 
Ofco
wher  
abou rs) in 

004 ther media spending (over 30% 
across the film, television and other media sectors), but product placement still only accounted for 1% 
of total US advertising spending ($2  
 
The latest US industry marketing forecasts indicate product placement growth of over 33% to $2.9 

illion in 2007.  The sector expanded at around an annual compound growth rate of 41% from 2002 to 
2  ex ch  of 25%) i

ective noted that product 
placement “could generate substantial additional resources for the audiovisual value chain, starting from 
l  amount to �500 million“, although no geographical 
a
 
S  sponsor erate 
r d 2004 sponsorship revenu ew from £51 
m  sponsorship repre
t .  Spot advertis es were 
a  responsible fo n. 
 
S latively small.  However, as Ofcom noted 
in its 2005 consultation document, sponsorship (and p ally pro lacem s off
additional flexibility to advertisers in attempting to communicate with viewers and so helps to retain 
a l television secto

 

m consulted on product placement in 2005-6.  The consultation document13 noted that, in the USA 
e product placement is not prohibited but on-screen disclosure is required, television accounted for
t 55% of all product placement revenues (across the film, television and other media secto
.  Moreover, product placement revenue was growing faster than o2

billion out of a total of $161 billion).

b
007 and was pected to rea n 200914. $3.5 billion (a growth rate

 
The European Commission’s own impact assessment for the AVMS Dir

inear providers“, and that “such resources could
rea or time period is given15. 

ponsorship was first allowed in the UK in 1988 but it took 10 years for ship to gen
evenues of £50 million per annum.  Between 1998 an es gr
illion to £114 million (in real terms at 2004 prices).  By 2004 sented about 3% of 

otal commercial television advertising and sponsorship revenues
round £3.5 billion of which commercial terrestrial television was

ing revenu
r £2.8 billio

o while not insignificant, sponsorship revenues are clearly re
otenti duct p ent) doe er 

dvertising funding within the commercia r. 

                                                 
e ation on p13 ment, Of  20

tai tamford
 Impact Assessment – Draft Audiovisual Media S Di mm

2005 

 Product Placem
 Branded Enter

nt: A consult
nment Marketing Forecasts 2008-2012

 issues related to roduct place
, PQ Media, S

com, December
, 2008 

05 
14

15 ervices rective, COM(2005)646 final, European Co ission, December 
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On balance Ofcom con roduct placement 

venues might reach £100 million per annum (at 2005 prices).  However, following the experience with 
t, 

n 

ideo-on-demand

cluded that if the US experience were replicated in the UK, p
re
the gradual build up of sponsorship revenues, and assuming some continued regulation of the marke
most observers believed that revenues from product placement would only reach £25 to £35 millio
after around five years. 
 
 
V  

fcom assessed total video-on-demand revenues at £66 million in 2006, although growing rapidly (by 

er 
t 

ith the 
h the projected overall rapid 

rowth in video-on-demand services. 

 
O
50%), with video-on-demand delivered over the internet estimated to be worth £41 million and 
growing at 34%16.  On a pro-rata basis, therefore, potential product placement revenues for video-on-
demand services might eventually be worth £2 million (at 3%) or perhaps one third of that sum aft
five years.  However, the figure is likely to be significantly lower, given the limited amount of conten
which is made specifically for video-on-demand services, although it would clearly grow in line w
growth in such content, which in turn is likely to grow rapidly in line wit
g
 
 
Prop Placement 
 
Prop placement is a small industry in the UK – around 12 companies providing television and film props 
which introduce realism into productions and reduce costs for pro 17ducers .  These companies might be 
dversely affected if product placement replaces prop placement to any significant extent and if those 
eeking to place their products strike deals directly with broadcasters and programme- and film-makers.  

 will be suitable for ‘paid for’ product placement deals.  Moreover, given their 
xperience and knowledge of the market, prop placement companies may be well-placed to act as 

a
s
However, not all products
e
brokers for product placement deals between producers and programme-makers. 
 
 
Competition Assessment 
 
Maintaining the prohibition on product placement has some theoretical implications for competition in 
 “dual regime” world in which imported programmes from outside the UK can contain product 

r 

es are in the genres 
here such placement is concentrated.  In practice, this situation already exists in relation to the 

 to 

significant for at least the first few years. 

 Those 
 are 

g.  
ce more 

-house.  Broadcasters who are more reliant on bought-in programming might also suffer from any 

a
placement.  The revenues from product placement would be captured in producer countries and thei
costs reduced.  However, this could lead to reduced costs for television broadcasters and video-on-
demand providers using such imports and where a high proportion of programm
w
programming from the USA which is carried by UK broadcasters.  If other EU Member States were
permit product placement, the effects would increase.  However, given the relatively modest size of 
product placement revenues, even in the USA, Ofcom concluded18 that in practice such effects could 
reasonably be expected to be in
 
Allowing product placement might also have implications for competition between broadcasters. 
using more UK productions would have greater access to a new source of revenue than those which
more reliant on imported programming.  Ofcom noted that this would be likely to benefit the 
commercial PSB channels more, because they invest significantly more in UK-produced programmin
However, even here, some would benefit more than others because they import less and produ
in
transfer of advertising revenues from traditional spot advertising to product placement.  Again, in view 
of the relatively small amounts of revenue at stake, Ofcom took the view that the impact on 
competition was likely to be negligible. 

                                                  
16 BBC new on-demand proposals –Market Impact Assessment, Ofcom, January 2007 
17 Product Placement consultation document, Ofcom, December 2005 
18 Product Placement consultation document, Ofcom, December 2005 
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Small Firms Impact Assessment 
 
Smaller broadcasters, video-on-demand service providers and programme- and film-makers might 
benefit from the opportunity to develop a new revenue stream if product placement is allowed.  
However, the benefits might be limited if most product placement deals are with the major 

roadcasters, and for those smaller companies that use largely bought-in programming.  Overall, 
ough, the relatively small amounts of revenue which product placement is expected to generate, at 

 years, suggests that any impact on small firms is itself likely to be very small. 

 prop 

b
th
least in the first few
 
As noted above, prop placement companies might be affected by a decision to permit product 
placement in UK-made programming.  However, any loss of business as a result of a decline in the
placement market might be offset by gains if they are able to use their experience and knowledge to 
move into the ‘paid for’ product placement market. 
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Specific Impact Tests: Checklist 
 
Use the table below to demonstrate how broadly you have considered the potential impacts of your 
policy options.   
 
Ensure that the results of any tests that impact on the cost-benefit analysis are contained w
the main evidence base; other results may be annexed. 
 

ithin 

Type of testing undertaken  Results in 
Evidence Base? 

Results 
annexed? 

Competition Assessment Yes No 

Small Firms Impact Test Yes No 

Legal Aid No Yes 

Sustainable Development No Yes 

Carbon Assessment No Yes 

Other Environment No Yes 

Health Impact Assessment No Yes 

Race Equality No Yes 

Disability Equality No Yes 

Gender Equality No Yes 

Human Rights No Yes 

Rural Proofing No Yes 
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Annexes 
 
Legal Aid 
 
There might be an impact on the legal aid budget if any individuals were to seek legal aid in order to 
challenge in the Courts either the implementation arrangements for product placement in the UK or, in 

ue course, a decision of Ofcom in relation to product placement.  However, no challenges are d
anticipated, and the Government expects that all sides will wo  resolve ms or 
disagreements without the need for legal action. 
 
 
S

rk together to  any proble

ustainable Development 
 
There will be no impact on sustainable development from the requirements of the Directive and the 
o ltation document. 
 
 
C

ptions set out in the consu

arbon Assessment 
 
There will be no impact on carbon emissions from the requirements of the Directive and the options set 
o ltation document. 
 
 
Other Environment

ut in the consu

 
 
Product placement is defined in Article 1(m) of the AVMS Directive as a form of ‘audiovisual commercial 
communication’, i.e. advertising.  As such it must comply with the content standards applicable to 
udiovisual commercial communications, which are set out in Article 3e.  These include the requirement 
at such communications shall not encourage behaviour grossly prejudicial to the protection of the 

environment. 
 
 
Health

a
th

 
 
Article 3g of the AVMS Directive explicitly prohibits product placement for 
 

- tobacco products and cigarettes; and 
- medicinal products and medical treatments which are available only on prescription. 

 
In addition, as a form of audiovisual commercial communication, product placement must also comply 
with the requirement at Article 3e.1(f) that alcoholic beverages shall not be aimed specifically at minors 
and shall not encourage immoderate consumption of such beverages. 
 
It should also be noted that the AVMS Directive explicitly prohibits product placement in children’s 
programmes, with the result that the requirement at Article 3e.2 for Member States to encourage media 
service providers to draw up codes of conduct regarding advertising of foods high in fat, salt and sugar 
during children’s programmes becomes redundant in relation to product placement. 
 
 
Race / Disability / Gender Equality 
 
As a form of audiovisual commercial communication, product placement is required by Article 3e of the 
AVMS Directive not to: 
 

- prejudice respect for human dignity; or 
- include or promote any discrimination based on sex, racial or ethnic origin, nationality, religion 

or belief, disability, age or sexual orientation. 
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Product placement is also covered by the general requirement at Article 3b that audiovisual media 
ervices must not contain any incitement to hatred based on race, sex, religion or nationality. 

, continuing to allow UK broadcasters and video-on-demand service providers to show 
rogrammes made outside the UK which contain product placement, even if the prohibition on product 

t Asia. 

uman Rights

s
 
In addition
p
placement in UK-made programming is maintained, will allow them to acquire and transmit 
programmes which appeal to particular ethnic and other minority communities and which contain 
product placement, e.g. programmes from Central and South America, Africa and South and Eas
 
 
H  

uman rights from the requirements of the Directive and the options set out 
 the consultation document. 

ural Proofing

 
There will be no impact on h
in
 
 
R  

ct on rural issues from the requirements of the Directive and the options set out in 
e consultation document. 

 
There will be no impa
th
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PART 5 – SATELLITE TELEVISION BROADCASTS FROM OUTSIDE THE EU 

whose broadcasts can be received in the EU  was assigned to the jurisdiction of one, 
and only one, Member State. 

2. Paragraph 3 of Article 2 set out the rules which determine the jurisdiction for 

3. Paragraph 4 of Article 2 set out rules which determine the jurisdiction for channels 
which can be received with standard consumer equipment within the EU but for which 

roadcasters are established in countries outside the EU.  These channels were 
assigned to the jurisdiction of: 

tate whose satellite capacity was being used to broadcast the 
channel into the EU;  

 
or, if the channel was not using any satellite capacity belonging to an EU Member 
State 
 

• the Member State, if any, from which the channel was being uplinked to the 
satellite.  

 
4. The UK does not currently have any television broadcasting satellite capacity; and 

there are at present no channels which fall to the UK’s regulatory control as a result of 
their use of uplink facilities in the UK. 

 
 
What the AVMS Directive requires 
 
5. The AVMS Directive makes no change to the rules in Article 2 paragraph 3 of the TVWF 

Directive.  It therefore makes no difference to Member States’ jurisdiction, for the 
purposes of EU law, over television channels which are transmitted by broadcasters 
established within the EU. 

 
6. However, the Directive reverses the rules in Article 2 paragraph 4 of the TVWF 

Directive.  As a result, it assigns jurisdiction over satellite television channels which can 
be received with standard consumer equipment within the EU but which are 
established in countries outside the EU, to the Member State, if any, from which the 
channel is being uplinked.  Only if the channel is not being uplinked from any EU 
Member State does the AVMS Directive assign jurisdiction to the Member State whose 
satellite capacity is being used to broadcast it in the EU20.  

                                                 

 
 
Current Position 
 
1. The TVWF Directive set out rules which ensured that every television broadcaster 

19

 

broadcasters which are established in the EU. 
 

the b

 
• the Member S

 
19 References to the EU in text and footnotes also include the non-EU members of the EEA - Iceland, 
Liechtenstein and Norway.  See footnote 1 to the Introduction. 
 
20 Neither the TVWF Directive nor the AVMS Directive require Member States to exercise jurisdiction over non-
EU channels received in the EU which are neither uplinked from within the EU nor use satellite capacity 
belonging to an EU Member State.  No Member State could exercise any practicable jurisdiction over such 
channels, and EU law does not require them to do so. 
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7. The consequence of this change in the AVMS Directive is that the UK will, as from the 

transposition date of 19 December 2009, have formal jurisdiction under EU law for 
lite television channels which are broadcast into EU Member States by 

means of UK-based uplinks.  The UK Government and Ofcom are working with other 
s 

 
. Several other EU Member States (for example, Germany) are in the same position as 

ng.  But 
on-EU television channels.  The AVMS 

Directive therefore assigns to them jurisdiction over, and responsibility for, the content 

 
9. ar 

nels which are broadcast in the EU by means of 
satellites which form part of their satellite capacity but are uplinked elsewhere in the 

. els 
under the current system are likely to lose jurisdiction over some of these channels to 

ther Member States. 
 
10. The Commission has determined that the transfers of jurisdiction which arise as a 

result of this aspect of the Directive will take place simultaneously at the end of the 

 
he UK’s duties under EU law

non-EU satel

Member States and the European Commission to determine which non-EU channel
will fall into UK jurisdiction as a result of this change in the rules.   

8
the UK.  They have no satellite capacity which is used for television broadcasti
they host uplinks which are used to transmit n

of those channels. 

The change will mean that some other Member States lose jurisdiction over particul
non-EU satellite television chan

EU   Those countries like France which presently regulate large numbers of chann

o

implementation period in December 2009. 

T  

11. 
 

“Member States shall, by appropriate means, ensure, within the framework of their 
legislation, that media service providers under their jurisdiction effectively comply with 

 

e 

 
Imple
 
13. 

● the requirement in the Communications Act 2003 that channels under the UK’s 
jurisdiction must be licensed by Ofcom; and 

 Ofcom codes such as the 

 
Article 3(6) of the AVMS Directive requires that: 

the provisions of this Directive.” 
 
12. The legal position therefore is that the Directive requires each Member State to apply 

the rules which are relevant to television broadcasting services to all such services, 
including those from outside the EU, over which the Directive gives it jurisdiction.  Th
rules in question are those which are set out at Articles 3a to 3g, Articles 3j and 3k, and 
Articles 4 to 23 of the Directive (see Part 1 of this consultation document).   

 

menting the AVMS Directive for Satellite Channels 

The UK has implemented the requirements of the Television without Frontiers 
Directive for satellite and other television broadcasting services21 through: 
 

 
● the requirement that licensed channels must comply with

Broadcasting Code, and the Rules on the Amount and Distribution of Advertising.  

                                                  
21 Leaving aside for these purposes BBC and S4C services, where compliance is secured through arrangements 

ther than licensing. o
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14. No substantive change is required or proposed to this approach in relation to the 

additional channels over which the UK will have jurisdiction following the 
implementation of the AVMS Directive.  All channels which fall to the UK’s regulator
responsibility under the AVMS Directive will be required to hold a licence from Ofcom
and to comply with the Broadcasting and other codes. 
 

 

y 
 

5. The non-EU channels which will newly fall to the UK’s jurisdiction are different from 

ified.  Equally, there is a risk that such channels may also ignore any 
sanctions which might be imposed by the UK authorities, whether these were 

 

 
16. 4 

gh the French Eutelsat satellite system, and which were 
carrying flagrantly anti-Semitic programming.  Discussions between the French 

nces 

lcomed the resolute action which the French authorities took 
to resolve these difficulties.  The episode does however point to the need to consider 

e action against similar breaches of 
the AVMS rules by non-EU broadcasters which are uplinked from UK territory.  

ese 

 

 
18. 

rst 
instance, Ofcom might wish to discuss the issue with the non-EU broadcaster, as they 
would with any other channel under UK jurisdiction. 

9. It is unlikely that the broadcaster would be under any legal requirement within its own 
 the 

luding 
cence revocation.  Even so, it might be possible to seek to influence the behaviour of 

a vel.  
 
20.

c K 
could prevent the continued broadcasting of a non-EU satellite channel which was in 
breach of the requirements of the Directive, the UK will require a power to intervene to 

1
the channels which Ofcom currently regulate in an important respect: by definition, 
they will not have a business presence in the UK.  This may mean that it is harder for 
Ofcom to secure their compliance with UK regulation – channel operators may be 
unwilling to comply with directions from the UK in the event that a breach of the 
regulations is ident

warnings, fines, or the removal of a licence and consequent requirement that a channel
cease transmission. 

It is important to note in this context that the French Government took action in 200
against two satellite television channels originating from the Middle East, which were 
relayed in Europe throu

authorities and the broadcasters’ European representatives did not prevent recurre
of the problem, which was ultimately solved by the removal of the channels from the 
satellite and its France-based uplink. 

 
17. The UK Government we

whether the UK might itself have to take effectiv

However, ensuring that Ofcom can exercise a regulatory function in relation to th
channels is likely to require an amendment to the Communications Act 2003. 

 
Options for implementation in the UK    

The Government considers that there might be a number of options for dealing with 
any specific (actual or alleged) infraction of the EU rules by a particular non-EU 
satellite TV channel which is being uplinked to satellite from the UK.  In the fi

 
1

jurisdiction to adapt its output to comply with the UK regulations implementing
Directive or to comply with any Ofcom directions or sanctions decisions inc
li
the channel through engagement between Ofcom and the relevant regulatory 
uthority, or potentially at inter-government le

 However, we cannot rely upon the uncertain impact of such interventions to prevent 
ontinued breaches of UK or EU regulation.  Ultimately, in order to ensure that the U

prevent the channel from being uplinked from the UK.  Such a power would ensure 
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that the power Ofcom has to stop a domestic channel from broadcasting (by revoking 

 
21. 

 These are: 

 

 
22. es the view that there are three underlying questions to answer 

before deciding what if any action the UK should take in respect of the non-EU satellite 

 
vision 

 unacceptable content is broadcast? and 

 

 
23. 

ption 1 - Do nothing 

4. Under the AVMS Directive the UK Government must ensure that the non-EU 
e 

 the 
 had 

 

 
6. This is a costly and time-consuming procedure with potentially high costs for the UK.  

a 

 

its licence), would also exist in relation to non-EU channels. 

The nature and scope of the powers required and permitted under European and 
domestic law are still under consideration.  However, the Government thinks that 
there are two possible ways of achieving the objective. 
 
• empowering the Government or Ofcom to act against a channel by instructing 

providers to stop uplinking in specified circumstances – such as the channel’s 
failure to comply with directions relating to the UK’s regulation, or the absence or
the removal of its broadcasting licence; or 
 

• subjecting uplink providers in the UK to ongoing regulation of some kind in relation 
to the non-EU satellite television channels which they uplink.       

The Government tak

television channels for which the AVMS Directive gives it jurisdiction.  These are: 

• should there be arrangements of some kind to regulate non-EU satellite tele
channels which are uplinked from the UK? 

 
• what legal powers should the Government or Ofcom have in order to ensure that 

there can be effective intervention if
 

• what responsibility, if any, should uplink providers have in relation to the channels
they uplink? 

Bearing these questions in mind the Government has identified three distinct options 
for consideration. 

 
O
 

 2
broadcasters under its jurisdiction meet the minimum content requirements which th
Directive sets out.  However, if a non-EU satellite channel which was uplinked in
UK began to broadcast unacceptable content which breached EU laws, and the UK
no system of regulation in place to address the matter, then the UK Government 
would be unable to meet this commitment. 

 
25. The European Commission is responsible for ensuring that Community law is correctly 

applied.  Where a Member State fails to comply with Community law, the Commission 
has the power to bring the infringement to an end (Article 226, EC Treaty), and where
necessary, may refer the case to the European Court of Justice.  This could result in a 
substantial penalty payment and/or lump sum (Article 228, EC Treaty). 

2
It would be quite unacceptable for the UK to fail to act in circumstances where it had 
legal responsibility, under Community law, for material in breach of Community law 
which was being broadcast from here to other Member States. 
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Optio
the ru

s 

e a range of 
anctions against a licence holder which, for example, persistently breached the Code. 

 
28. Ho ts 

bro  
in p o influence or control over non-EU 
broadcasters who are not under direct UK jurisdiction. 

 
29. In o s, it will 

therefore need a contingency power to take a channel off air by issuing an instruction 

 
ption 3 - Include non-EU channels within the current regulatory framework and create a new 

regul r
 
30. n casting of non-

 

1. actually to make decisions about the content 

required to hold a licence from Ofcom and therefore be subject to Ofcom’s Codes.   
However, the uplink provider would be responsible for ensuring that the channels it 

 
2. In the event that a channel was not licensed in the UK or the EU, the uplinker would be 

 a channel had its licence removed as a sanction by Ofcom, the uplink 
provider would be liable unless it promptly stopped providing uplink services for that 

 
 
Anal
 

 
be highly undesirable for the UK to be unable to act if it had regulatory responsibility 

 

 
4. Both options 2 and 3 will allow the UK to intervene in the event that there is a 

 
35. igital satellite 

broadcasting, and is common to both options.  In the analogue environment, each 
television channel occupied an uplink frequency slot and used a specific satellite 

n 2 - Include non-EU channels within the current regulatory framework and ensure that 
les can be applied to non-EU broadcasters 

 
27. Non-EU broadcasters could be licensed in the same way as media service provider

who are established in the UK.  They would be subject to the Ofcom Broadcasting 
Code and obliged to pay a licence fee.  Normally, Ofcom would hav
s

wever, a broadcaster with no connection to the UK apart from the fact that it i
adcasts are uplinked from the UK may well be beyond the effective reach of Ofcom
ractical terms.  The UK may have little or n

rder to ensure that Ofcom could effectively sanction such channel

to an uplink provider.  In this circumstance, the uplink provider would be required to 
stop uplinking the channel to a satellite. 

O
ato y responsibility for uplink providers 

alternative to option 2 would be to place responsibility for the broadA
EU channels which breach the requirements of the Directive on the providers of uplink 
services. 

 
3 This need not require the uplink providers 

of the services which they uplink.  As with option 2, non-EU channels would be 

was uplinking were appropriately licensed, either by Ofcom or elsewhere in the EU. 

3
liable.  Equally, if

channel. 

ysis and assessment of the options 

Option 1 poses a clear risk of infraction proceedings.   Even more importantly, it would 33.

within the EU for a satellite television channel from outside Europe which, for example,
was broadcasting hate speech.  For these reasons, failure to seek some means of 
intervention in relation to non-EU channels uplinked from the UK is, in the 
Government’s view, not an acceptable option. 

 
regulatory problem with a non-EU channel which uses a UK uplink facility.  However, 
both options will also create risks for the providers of uplink services in the UK. 

The first of these risks emerges from the technical structure of d

3
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transponder.  In the digital environment, a single frequency slot and transponder will 
carry as many as eight or nine channels, multiplexed into a single data stream.  In order 
to remove a single channel from this data stream it is necessary first to demultiplex 

 

 
36.  

provides multiplexing services and therefore will also be in a position to isolate and 
 

 

channel 

equiring it be hired or purchased if they did 
not). 

 ensure through the structure of its contract 
with the upstream multiplex operator that it could demand the removal of a channel 

 to address their new potential liability.  However, it does nevertheless 
introduce a new business risk, for which uplink-only providers will need to allow in 

 
39. 

 a 
 

legitimate AVMS services, because they are either: 

ished in, and regulated by, another EU Member State.  

0. Under option 2, the uplink provider is not assigned a regulatory responsibility in 
 has no additional duties.  It will bear some 

 
41. 

plink 
ey are 

der option 3, the provider has an ex 
ante responsibility: to determine, and keep track of the licensing status of the channels 

ry 

 

 or 

the stream, to remove the channel, and then multiplex the remaining channels into a
single stream which is uplinked to the satellite. 

In the majority of cases, this is unproblematic, as the provider of the uplink service also

remove a specific channel.  For example, EutelSat estimate that 90% of the channels
carried on their satellites are multiplexed and uplinked by an integrated service 
provider.  However, in some cases, the multiplexing operation is separate from the
provision of uplink services.   

 
37. If uplink provision and multiplexing are separate, the task of removing a single 

is more complex.  The uplink provider would have to be in a position to de- and re-
multiplex the data stream using their own technical equipment (effectively tying up 
the expensive plant, if they owned it, or r

 
38. Alternatively, the uplink provider could

from the multiplex on request.  The second of these looks likely to have the smallest 
direct impact on uplink providers, and would be an acceptable means for uplink-only 
providers

their contracts with channels or multiplex operators. 

The difference between options 2 and 3 lies in the role and the potential liability 
assigned to uplink providers.  Under option 3, the provider of uplink services takes on
regulatory responsibility: to ensure that the channels to which it provides service are

 
• licensed by Ofcom; or 
 
• establ

 
4

relation to the channels it uplinks and
business risk, as a result of the (remote) possibility that a channel which it uplinks is 
banned by Ofcom, leading to a requirement to terminate the provision of uplinking. 

Under both options 2 and 3, UK uplink providers will have to allow for this possibility in 
the contracts they strike with channel operators.  However, under option 2, the u
provider has an ex post responsibility: they must act when informed that th
uplinking an unlicensed or banned channel.  Un

they uplink.  For this reason, option 3 would appear to create a greater regulato
burden for the uplink industry. 

42. Under both options 2 and 3, Ofcom would need to be able to identify the relevant 
uplink provider for a non-EU channel which was in breach of the Broadcasting Code
had failed to obtain a licence from Ofcom, in order to ask the uplink provider to 
terminate the uplink. 
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Prefe
 
43. 

sponsibility and liability for the 
characteristics of content services, and communications services providers.  In general, 

 

 
44. te a link between the uplinking of a service and the 

characteristics of that service and thus introduce a new level of responsibility on uplink 

 
45. 

 
6. Option 1 creates two undesirable risks – of infraction and of the continued uplinking by 

 
47. 
 
 
 

 

rred Option 

The basic regulatory framework for media and telecommunications in the UK 
distinguishes content providers, with editorial re

communications services providers do not have responsibility for the characteristics of 
the content services they may uplink.  The clearest example of this is in relation to 
traditional telephony – telephone companies are responsible for connecting people or
businesses, but not for the content of their customers’ conversations. 

However option 3 would crea

providers which they currently do not have. 

Option 2 would not create such a link, and therefore results in a lesser regulatory 
burden on uplink providers. 

4
UK uplink providers of potentially illegal content services – each of which is in itself 
unacceptable. 

The Government therefore prefers option 2. 

 

 

 
39.

? 
 
40. or Ofcom have in order to ensure 

that there can be effective intervention if unacceptable content is broadcast by 
 

 
.

 
42.

would achieve the objective of ensuring that non-EU satellite channels uplinked 

 
The
pot
out
que questions in Part 6. 
 

QUESTIONS 

 Should there be arrangements of some kind to regulate broadcasts from non-
EU broadcasters which are uplinked from the UK

 What legal powers should the Government 

a non-EU channel uplinked from the UK? 

41  What responsibility, if any, should uplink providers have in relation to the 
channels they uplink? 

 Are there any other options, besides those described in this document, which 

from the UK comply with the requirements of the Directive and enabling the 
Government or Ofcom to take appropriate action against those that do not? 

 Government would also welcome information from respondents about the 
ential impact of the options for regulating satellite television broadcasts from 
side the EU in response to the five impact and competition assessment related 
stions at the end of the list of 
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Summary: Intervention & Options 
Department /Agency: Title: 
DCMS Impact Assessment of legislative options for 

implementing the EU AVMS Directive - non-EU satellite 
television channels 

Stage: Consultation Version: 1.0 Date:  July 2008     

Related Publications:       

Available to view or download at: 
http://www.culture.gov.uk      

Contact for enquiries: Natasha Pavey Telephone: 020 7211 6398    
What is the problem under consideration? Why is government intervention necessary? 
The EU Audiovisual Media Services Directive (AVMS) gives the UK jurisdiction over non-EU television 
channels which are uplinked to satellites from locations within the UK for reception by viewers in the 
EU.  This means that the UK is responsible under EU law for ensuring that these channels do not 
incite violence on grounds of race, sex, religion or nationality and that they meet other EU standards 
and requirements for television content.  At present there is no legal mechanism in the UK which 
would allow the Government or Ofcom to intervene if such a channel was not meeting these 
standards. 

 
What are the policy objectives and the intended effects? 
The policy objective is to ensure that the UK can comply with the terms of the Directive.  The effect will 
be to ensure Ofcom is able to intervene successfully if a non-EU television channel which is uplinked 
from the UK were to breach the EU standards. 

 
 What policy options have been considered? Please justify any preferred option. 
The Government has considered three options.  Option 1 is to do nothing.  This has potentially high 
political and legal costs and is not acceptable.  Under Options 2 and 3 Ofcom would have a new 
power to require the removal of a particular non-EU television channel from an uplink, and each 
channel would itself need to hold a UK broadcasting licence.  Option 3 would additonally place a duty 
on uplinkers to ensure that each channel held a UK licence.  The Government's preference is for 
option 2.  This would ensure that the UK was not in breach of the Directive but would minimise costs 
for uplinkers. 

 
When will the policy be reviewed to establish the actual costs and benefits and the achievement of the 
desired effects? 2011. 

 
Ministerial Sign-off For  consultation stage Impact Assessments: 

I have read the Impact Assessment and I am satisfied that, given the available 
evidence, it represents a reasonable view of the likely costs, benefits and impact of 
the leading options. 

Signed by the responsible Minister:  
      
Andy Burnham .....................................................................................Date: July 2008 
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Summary: Analysis & Evidence 
Policy Option:  2 Descripti on-EU channels to hold a UK broadcasting licence and a on:  N

power fo an uplink  r Ofcom to require the removal of a channel from 

 
ANNUAL COSTS 

One-off (Transition) Yrs 

£ 250,000     

Average Annual Cost 

 key monetised costs by ‘main  
ps’ The main costs w asters 
w be required to hold nce.  We 

estimate this will affect no more than 100 non-EU broadcasters.   

(excluding one-off) 

Description and scale of
affected grou
which will no

ill be on non-EU broadc
 a UK broadcasting lice

£ 105,000  Total Cost (PV) £ 1.153 million  C
O

ST
S 

ed groups’ The llite-
king a 

Other key non-monetised costs by ‘main affect re will be some costs on sate
uplink providers who uplink non-EU channels if Ofcom requests that they stop uplin
channel.  These costs may be greater for small uplink providers who do not have the technical 
equipment to separate out one particular channel from a multiplex of channels.  

 
ANNUAL BENEFITS 

One-off Yrs 

£       

Description and scale of key monetised benefits by ‘main  
affected groups’ Not quantifiable at this stage. 

Average Annual Benefit 
(excluding one-off) 

£        Total Benefit (PV) £       

S 
B

EN
EF

IT

Other key non-monetised benefits by ‘main affected groups’ Existing non-EU channels uplinked
from the UK will be required to meet minimu

 
m EU standards and additionally the requirements of 

Ofcom's Broadcasting Code. Ofcom will also be able to take action more quickly to deal with non-
EU channels (uplinked from the UK & broadcasting illegal material) than they otherwise would.  

 
Key Assumptions/Sensitivities/Risks       

 
Price Base 
Year 2008 

Time Period 
Years 10 

Net Benefit Range (NPV) 
£       

NET BENEFIT (NPV Best estimate) 

£ -1.153million 
 
What is the geographic coverage of the policy/option? UK-wide  
On what date will the policy be implemented? 19 December 2009 
Which organisation(s) will enforce the policy? Ofcom 
What is the total annual cost of enforcement for these organisations? £       
Does enforcement comply with Hampton principles? Yes 
Will implementation go beyond minimum EU requirements? No 
What is the value of the proposed offsetting measure per year? £       
What is the value of changes in greenhouse gas emissions? £       
Will the proposal have a significant impact on competition? No 
Ann
(exclu

ual cost (£-£) per organisation 
ding one-off) 

Micro 
      

Small 
      

Medium 
      

Large 
      

Are any of these organisations exempt? No No N/A N/A  
e (2005 Prices) (Increase - Decrease) Impact on Admin Burdens Baselin

Increase of        Decrease of £       Net Impact £       £ 
Key: Annual costs and benefits: Constant Prices  (Net) Present Value 
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Ev s) idence Base (for summary sheet
 
[Use this sp eco
detailed narrative from which you have generated your policy options or proposal.  E

formation is organised in such a way as to explain clearly the summary information on the preceding 
pages of th
 
 
Back

ace (with a r mmended maximum of 30 pages) to set out the evidence, analysis and 
nsure that the 

in
is form.] 

ground 
 
T A he criteria for determining which Member State has jurisdiction over non-
EU television channels intended for reception in the EU.22 Under the Television without Frontiers 
Directive, such channels were assigned to the jurisdiction of th  
satellite capacity being used.  Under the AVMS Direct
the s
 
The U se 

e do lite uplinks.  The 
AVMS Di nsure  EU 
standards and to be able to take prom  broadcast race 
hatred material. 
 
 
T t

he VMS Directive changes t

e Member State responsible for the 
ive, it is the Member State with responsibility for 

atellite-uplink which has jurisdiction over these non-EU channels.  

K did not have any responsibility to regulate non-EU channels under the TVWF Directive becau
 not have any satellites being used for broadcasting.  However, we do have satelw

rective requires us to e  that non-EU channels uplinked from the UK meet minimum
pt action against services, if, for example, they

he hree options 
 
The three options for implementing this part of the Directive and which are outlined in the consultation 
document are: 
 
1. d
 

. in be 

 
3. include non-EU channels within the currently regulatory framework and create a new regulatory 

responsibility for uplink providers. 

 
 as f the

o nothing; 

clude non-EU channels within the currently regulatory framework and ensure that the rules can 2
applied to non-EU broadcasters;  

 

Analysis and sessment o  options 
 
T e event 
t  channel which uses a UK uplink
 
Both options 2 and 3 would allow the UK to intervene if a channel broadcast illegal content and to 
i cenarios, Ofcom would be able 
t  it deemed necessary.   
 
T tential liability o uplink 
p onsibility: they when 
i nel.  Under option vider has an 
e ensing status of the channels they uplink.   
 
Option 3 would appear to create a greater regulatory b  for the  indu  to g nd 
t overnment’s preference is for option 2.  This would allow the 

ight of the non-E annels. 
 

          

he Government has ruled out the ‘do nothing’ option.  The UK must be able to take action in th
hat there is a regulatory problem with a non-EU  facility.   

nform non-EU channels about the UK’s regulatory standards.  In both s
o require the uplinker to stop uplinking the channel if

he difference between options 2 and 3 lies in the role and the po
roviders.  Under option 2, the uplink provider has an ex post resp

 assigned t
 must act 

nformed that they are uplinking an unlicensed or banned chan  3, the pro
x ante responsibility: to determine, and keep track of the lic

urden  uplink stry and o beyo
he requirements of the Directive, so the G
K to ensure appropriate regulatory oversU U ch

                                        
 The Directive does not apply to services inten xclu h

with standard consumer equipment directly or indirectly by the public in one or more Member States. 

22 ded e sively for reception in third countries and w ich are not received 
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Benefits and costs 

g race hate material) as they will now be able to take action at the point of the 
plink before the signal reaches the satellite.   

 imposes some burdens on UK satellite-uplink providers.  Uplinkers will need to ensure that 
ey are in a position to stop uplinking a channel if they are required to do so by Ofcom, whether or not 

g licence (a television 
censable content service - ‘TLCS’ - licence) issued by Ofcom.  Ofcom’s fees and charges are related to 

tal one off cost of new application fees will be under £250,000 (100 TLCS) licences at 
2,500 each.  Each subsequent year might see 10% of these licences requiring transfers/variations at 
1,000 each.  Shopping channels pay a flat annual fee of £2,000 and assuming five of these and 95 

es at a minimum cost of £1000 each, then additional annual TLCS licenses would 
tal £105,000 in 2008-2009 at 2008-2009 prices.23   

e some administrative costs for Ofcom in dealing with applications for tlcs licences for 
ese non-EU channels and in the event of complaints about a particular channel or other need to take 

t it. 

Sca

 
This change in the criteria generates few additional direct benefits for the UK, since the protections 
afforded are already available under the existing TVWF regime.  The real benefits accrue on a pan-
European level.  Member States will be able to deal more quickly with unacceptable services (for 
example, broadcastin
u
 
The Directive
th
they have the technical equipment to do this themselves.  They may also be required to notify Ofcom 
as to the non-EU channels they uplink.  
 
Under either Option 2 or Option 3 the main costs of the proposal will fall on the non-EU television 
channels themselves.  They will need to have a UK television broadcastin
li
relevant turnover with a minimum fee, progressive and cumulative percentage fees as turnover 
increases and a maximum cap beyond which no further fees are payable.   
 
Assuming that in total less than 100 additional channels will be affected by the AVMS Directive’s 
provisions, the to
£
£
editorial TLCS licenc
to
 
There will also b
th
measures agains
 
 

le 
 
At this stage it is difficult to determine how many satellite uplinkers will be affected by the new 
Directive and to what extent.  It is also rather difficult to predict with much accuracy how many non-EU 
hannels the UK will assume jurisdiction over.  In order to establish these we would need to verify: 

s uplink non-EU television channels and how many channels 
they uplink; and 

ucted to do 
so by Ofcom and where the channel is being uplinked as part of a multiplex of channels.   

ell as carrying television 
hannels, uplinkers could also be carrying a range of other services, including television contribution, 

m 
and 

fcom’s current estimate is that between 40 – 50 satellite-uplinkers might be affected by the new 

f a channel from an uplink in 
ore than a handful of cases.  These non-EU channels have already been subject to EU regulation in the 

c
 
• how many UK satellite-uplink provider

 
• whether they have the technical equipment to stop uplinking a channel if they are instr

 
Ofcom currently provides around 200 Permanent Earth Station (PES) licences but uplinkers are not 
required to provide information on the type of service they are carrying.  As w
c
Internet backbone, direct to home internet connectivity, trunk telephony and private networks.  Ofco
does not have a detailed picture of the number of uplinkers uplinking non-EU television channels 
whether they have the necessary technical equipment. 
 
O
Directive and that the number of non-EU channels being uplinked is likely to be no more than 100. 
 
We would not expect Ofcom to use the power to require the removal o
m

                                                  
23 Ofcom’s Tariff Tables 2008-9, p.9 (http://www.ofcom.org.uk/about/accoun/tarifftable0809/tariff0809.pdf) 
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Member State which has responsibility for the satellite and therefore, the number of illegal services is 
far between.   likely to be few and 

 
 
Competition assessment 
 
The impact of Option 2 or Option 3 on competition within the UK is likely to be negligible.  All uplink
based in this country will be affected equally, in

ers 
 that any non-EU television channels they carry will 

eed to have an Ofcom licence.  However, there may be an issue in relation to the possible requirement 

 between uplinkers in the UK and those elsewhere in the EU.  
he new AVMS rules will mean that all Member States will require some form of regulation of non-EU 

sing 
cation 

EU 
/or the ground station from 

hich their signal is uplinked to that satellite. 

n
on uplinkers to cease carrying a particular channel, which might bear more heavily upon smaller-scale 
operators (see the small firms impact test below).     
 
There may be an impact on competition
T
channels which are uplinked from their territory.  However, not all other Member States have a licen
system.  To the extent that this is so, the requirement for an Ofcom licence with its initial appli
fee of £2,500 (though a relatively small sum in comparison to the overall cost of uplinking a satellite 
channel, which is thought to be in the region of £50,000 pa) may impact upon decisions by non-
channels as to the satellite which they use for transmission into the EU and
w
 
 
Small Firms Impact Assessment 
 
The requirement to terminate an uplink provision for a non-EU channel may adversely affect small 
satellite-uplink providers and could present barriers to new entrants in the market.  As mentioned, we 

o not know how many uplink providers would not have the necessary technical equipment to stop 

ever, we need more information in order to assess these impacts properly. 

d
uplinking a channel which was part of a multiplex.  We think that this is likely to be no more than 5-10 
operators24, and the number of occasions on which it might be necessary to terminate an uplink are 
likely to be few.  How
 

 
 
 
 

                                                  
24 Based on Ofcom’s estimate that there are between 40-50 uplinkers who uplink TV channels and EutelSat’s estimate that 
90% of the channels carried on their satellites are multiplexed and uplinked by an integrated service provider.     
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Specific Impact Tests: Checklist 
 
Use the table below to demonstrate how broadly you have considered the potential impacts of your 

Evidence Base? annexed? 

policy options.   
 
Ensure that the results of any tests that impact on the cost-benefit analysis are contained within 
the main evidence base; other results may be annexed. 
 
Type of testing undertaken  Results in Results 

Competition Assessment Yes No 

Small Firms Impact Test Yes No 

Legal Aid No Yes 

Sustainable Development No Yes 

Carbon Assessment No Yes 

Other Environment No Yes 

Health Impact Assessment No Yes 

Race Equality No Yes 

Disability Equality No Yes 

Gender Equality No Yes 

Human Rights No Yes 

Rural Proofing No Yes 
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Annexes 
 
ULegal Aid 
 
There might be an impact on the legal aid budget if any uplinker were to seek legal aid in order to 
challenge in the Courts either the implementation arrangements for the regulation of non-EU satellite-

plinked channels or, in due course, a decision by Ofcom to require an upliu
channel.  However, no challenges are anticipated, and 

nker to stop uplinking a 
the Government expects that all sides will work 

together to resolve any problems or disagreements without th n
 
 
S

e need for legal actio . 

ustainable Development 
 
There will be no impact on sustainable development from the requirements of the Directive and the 
o ltation document. 
 
 
C

ptions set out in the consu

arbon Assessment 
 
There will be no impact on carbon emissions from the requirements of the Directive and the options set 
o ltation document. 
 
 
Other Environment

ut in the consu

 
 
There will be no impact on the environment in respect of implementing the requirement in the Directive 
to regulate non-EU satellite-uplinked channels and the options for doing this set out in the consultation 

ocument. 

 
Health

d
 

 
 
There will be no impact on health in respect of implementing the requirement in the Directive to 
regulate non-EU satellite-uplinked channels and the options for doing this set out in the consultation 
document. 
 
 
Race / Disability / Gender Equality 
 
Article 3b of the AVMS Directive requires Member States to ensure that audiovisual media services 
provided by media service providers under their jurisdiction do not contain any incitement to hatred 
based on race, sex, religion or nationality.  The change in the technical criteria for determining 
jurisdiction over non-EU satellite-uplinked channels means that for the first time the UK will have a 
responsibility for non EU satellite-uplinked channels in this respect.   
  
 
Human Rights 
 
There will be no impact on human rights from the requirements of the Directive and the options set out 
in the consultation document. 
 
 
Rural Proofing 
 
There will be no impact on rural issues from the requirements of the Directive and the options set out in 
the consultation document. 
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PART 6 – FULL LIST OF QUESTIONS 
 
 
The Government welcomes views on all the questions listed here and on any other issues 
raised by this consultation document. 
 
 
Scope - Scheduled television broadcasting services 
 
1. Does the Communications Act 2003 need to be amended in order to ensure that it 

covers all scheduled television services within UK jurisdiction regardless of the 
platform over which they are provided?  If so, how? 

 
 
Scope - On-demand audiovisual media services 
 
2. Do the proposed definitions to be included in the Communications Act capture all the 

relevant elements of the definition of an on-demand audiovisual media service in the 
AVMS Directive? 

 
3. Are there any services which you think should fall within the scope of regulation 

according to the Directive, but which the proposed definitions to be included in the 
Communications Act might exclude? 

 
4. Are there any services which you think should fall outside the scope of regulation 

according to the Directive, but which the proposed definitions to be included in the 
Communications Act might include? 

 
5. Is the concept of “general control” appropriate for determining the person or 

organisation subject to regulation in respect of a particular video-on-demand service? 
 
6. If the provider of an ‘aggregated’ video-on-demand service has control over some 

elements of another video-on-demand service to which it provides access, to what 
extent and in what circumstances should the regulatory responsibility for that other 
service remain with its original provider and to what extent and in what circumstances 
should it transfer to the provider of the ‘aggregated’ service? 

 
7. If an ‘aggregated’ video-on-demand service provides access to a video-on-demand 

service from outside the EU, should the provider of the ‘aggregated’ service have 
regulatory responsibility for the non-EU service?  If not, what other options are there 
for ensuring that the UK can meet its obligations under the Directive in respect of the 
non-EU service? 

 
8. What other types of additional content might video-on-demand services offer or 

provide access to?  Do you envisage any difficulties in determining whether a service 
provider has general control over such content? 

 
9. Is it appropriate to treat scheduled and on-demand parts of the same overall service 

differently for regulatory purposes?  Do you envisage any difficulties in identifying the 
boundaries between the scheduled and on-demand parts of the same overall service 
and/or in making different parts of the same overall service subject to different 
regulatory requirements and different regulatory bodies? 
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Regulatory System for on-demand audiovisual media services 

ption?    Are there any other important criteria? 

1. Are there any other possible co-regulatory or statutory models that you think we 
 say why they meet the criteria. 

 

 
3. Who should be responsible for interpreting the legislative definitions and determining 

which services are subject to the regulatory framework - Government, Ofcom or an 

 

 
5. Who should be responsible for monitoring compliance, investigating complaints and 

 
16. nd who should apply them? 

 

failure? 

 
 

 
19. 
 

ser accessing a particular 
video-on-demand programme

 
10. Do you agree that the criteria at paragraph 9 (of Part 3A) are the right ones for 

determining the best regulatory o
 
1

should consider?  If so, please describe them and
 
12. Should service providers be subject to a membership, prior approval, notification or 

general conditions regime? 

1

appointed industry co-regulator? 
 
14. Who should be responsible for developing and maintaining a standards code and any 

additional guidance? 

1
reviewing any breaches of the code? 

What sort of sanctions should apply a
 
17. If we opt for a co-regulatory structure we would need to introduce legislative 

‘backstop’ powers.  What should be the second tier level of enforcement to address 
cases of repeated breaches or system 

 
18. In the light of all these considerations, which option do you prefer and why? 

 
Advertising in on-demand audiovisual media  services 

Should the controls on advertising in video-on-demand services cover 

• advertisements which appear onscreen as a result of the u
? 

 
• advertisements which appear on-screen as a result of the user accessing a 

particular video-on-demand service? 

Should there be o
 
20. nly one co-regulatory body for advertising on video-on demand 

services? 

21.  
gramme and other content?  

 

 
23. body 

 other content? 

 
Should such a body have its powers assigned to it by the Government, by Ofcom or by
the body or bodies responsible for regulating pro

 
22. Should the Advertising Standards Authority be the body, or one of the bodies, which 

regulate advertising on video-on demand services? 

Should regulation of advertising in video-on-demand services be handled by the 
or bodies responsible for regulation of the programme and
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24. Should product placement in video-on-demand services, if allowed, be regulated by 

• the body or bodies that regulate advertising on these services? or 

 
 

Prod

-

lms, television films and series, sports and 

of the 

 
9. nd regulators be assured 

0. How could “undue prominence” be avoided, given the commercial imperatives for 

and 

32. 

33. ould there be a specific set value above which prop placement is subject to the 

 
4. What other ways are there of ensuring that the UK meets the Directive’s requirement 

ent?  
t is best and why? 

 co-
regulator(s)? 

36.  in programmes acquired from 
outside the UK and in films made for the cinema?  If not, why not and how could such 

 

 
• the body or bodies that regulate programme content on these services? 

 
25. Should sponsorship of video-on-demand programmes and services be regulated by

• the body or bodies that regulate advertising on these services? or 
 
• the body or bodies that regulate programme content on these services? 

 
 

uct Placement 
 
26. Should product placement be prohibited by law?  Please explain the reasoning behind 

your preference. 
 

27. Should any such legal prohibition allow for Ofcom and the co-regulator(s) of video-on
demand services to permit product placement in some or all of the programme genres 
specified by the AVMS Directive (feature fi
light entertainment programmes)?  

 
28. What advantage would there be in permitting product placement in any or all 

specified genres?  If so, which genre(s), when and why? 

If product placement were permitted, how could audiences a2
that editorial integrity had been preserved, as required by the Directive? 

 
3

audiences to recognise the products placed? 
 
31. Should the same rules apply to both television broadcasting and on-dem

audiovisual media services?  If not, how should they differ and why? 
 

Should prop placement continue to be permitted? 
 
Sh
Directive’s rules on product placement?  If so, what should it be? 

 
that prop placement above a ‘significant value’ must be treated as product placem
Which tes

3

 
35. If there is to be a set value for this purpose, should it be set by the Government in 

legislation, or by Ofcom (for television broadcasting) and the video-on-demand

 
Should product placement continue to be permitted

a ban be made effective in practice? 
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37. How should product placement be signalled to viewers? 
 
38. or by Ofcom (for 

elevision broadcasting) and the video-on-demand co-regulator(s)? 
 

 m non-EU 

 
  that 

there can be effective intervention if unacceptable content is broadcast by a non-EU 

 

 

G

ema  broadcasts 
 

 pments and the likely future impact of 

  activity in the 
ntial for operation from non-UK 
h operations? 

nge 

 

 

Should the rules on signalling be set by the Government in legislation 
t

 
Non-EU satellite channels uplinked from the UK 
 
39. Should there be arrangements of some kind to regulate broadcasts fro

roadcasters which are uplinked from the UK? b

40. What legal powers should the Government or Ofcom have in order to ensure

channel uplinked from the UK? 
 
41. What responsibility, if any, should uplink providers have in relation to the channels 

they uplink? 

A42. re there any other options, besides those described in this document, which would 
achieve the objective of ensuring that non-EU satellite channels uplinked from the UK 
comply with the requirements of the Directive and enabling the Government or Ofcom
to take appropriate action against those that do not? 

 
 
Impact and Competition Assessment Related Questions 
 
The overnment would welcome responses to these questions in relation to each section of 
this consultation document: scope; regulation of programme content and advertising in on-

nd audiovisual media services; product placement; and satellite televisiond
from outside the EU. 
 

What are the key technical and market develo43.
these, including emerging strategic and business models? 

 
What is your assessment of the degree of “footlooseness” of business44.
sectors covered by the Directive, including the pote
and non-EU locations and incremental costs for suc

 
45. How will the options proposed impact directly and indirectly on the number and ra

of service providers? 
 
46. How will the options proposed limit the ability of service providers to compete and 

reduce the incentives for providers to compete vigorously? 

H47. ow will the options proposed affect technological innovation within the relevant 
markets? 

 

-84- 


