
Attachment A

Repatriating Tasmanian skeletal remains, 1970s- 1997

Repatriating human remains from Tasmaniaand Australia

TheTAC’s campaignfor thereturnof ancestralskeletalmaterialbeganin the 1970s.Much
public pressurewasbroughtto bearon the stategovernment.TheTasmanianMuseumAct
1950wasamendedin 1974and 1976to allow Trukanini’s skeletonto bereturnedfrom the
TasmanianMuseumwhereit hadbeensince1878.Attentionthenturnedto theinfamous
Crowthercollection,madeup ofthreeskeletonsand34 skullsdug up earlythiscenturyfrom
thecemeteryatOysterCove. TheTAC took legal actionagainsttheTasmanianMuseum,
which, althoughunsuccessful,broughtnationalandinternationalinfluenceto bearon the
Tasmaniangovernment.Late in December1982thegovernmentagreedto legislateto return
theCrowthercollectionto theAboriginal community.

TheMuseums(AboriginalRemains)Act 1984waspassedby thestateparliamentin
November1984 to allow thehandingoverof all TasmanianAboriginalremainsheld in the
two Tasmanianmuseums.By 1986mostAboriginal skeletalremainsheldin Tasmanian
museumswerehandedto theTAC on thecommunity’sbehalf.Bothmuseumslaterreturned
itemsofskeletalremainsfoundin theircollectionsin 1988and1993.

Australianmuseumsfollowed suit. TheMuseumof Victoria,NationalMuseumofAustralia
andSouthAustralianMuseumreturnedAboriginal remainsto Tasmaniabetween1986and
1989.

Australianmuseumscontinueto returnskeletalmaterialto Tasmaniaasit is broughtto their
attention.In 1996 theNationalMuseumreturnedskeletalitemsstill in theircollections,and
theSouthAustraliaMuseumandtheMuseumofVictoria eachreturneda lock ofhair.

Repatriating human remainsfrom the UK

TheTAC thentook its campaignoverseas.After extensivelobbyingbetween1985and1991
ourdelegatessucceededin havingremainsreturnedto TasmaniaandAustralia.Meetingswere
heldwith someEuropeanmuseumsto determinetheextentof theircollectionsandgaugetheir
attitudes;howeverthecampaignfocusedon theUK, andthereturnof skeletalremainsonly
wasthe issue.

In 1991Pitt RiversMuseumin Englandreturned5 skulls andthepenisofawarrior pickledin
ajar,all Australian.EdinburghUniversityreturnedits completecollectionof 300 skullsand4
skeletons;11 oftheskulls wereTasmanian.As well, in 1991,thePeterboroughandBradford
museums(UK) returnedtheircompletecollectionsof Australianskeletalremains,oneskull
each.TheRoyalCollegeofSurgeonsin Dublin returnedapreservedheadto Tasmaniabut
kepttherestof theircollection.EdinburghUniversityreturned3 Tasmanianhair samplesin
1997.

Repatriating human remainsfrom Europe and Australasia

In 1997 StockholmMuseumin SwedenandAucklandMuseumin New Zealandeach

returnedoneskull to TAC delegates.

No otherremainshavebeenrepatriatedto Tasmaniaby any othergroups.
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Attachment B

Tasmanian Aborigines

Tasmaniais an islandto thesouthof Australia. Currentlyit hasapopulationofless
thanhalfamillion, of whom roughly 5000areAborigines.WhentheBritish landedin
Tasmaniain 1803 anestimated4000Aborigineswere living here.

From 1803all Tasmaniabecamea killing field. In 1829 thecolonialgovernment
contractedGeorgeAugustusRobinsonto roundup theremainingAborigines.On his travels
he noted‘Thereis nota boatharbouralongthewholeline ofcoastbutwhatnumbersofthe
unfortunatenativeshavebeenshot;their bonesare to beseenstrewedon theground’.

Robinsonimprisoneda coupleof hundredpeoplein camps,first atWybalennaon
FlindersIslandand finally atOysterCove,in thesouthofmainlandTasmania.By 1860only
15 ofthe imprisonedtribal peoplewereleft alive, andall in thosecampsweredeadby 1876.

About adozenAboriginalwomenescapedthecamps.Most ofthesehadbeencaptured
to work for British sealersliving in tiny enclavesin theFurneauxislandgroupoff thenorth
easttip ofTasmania.Theretheyestablishedacohesiveandself-sufficientfamily based
communityfrom whom mostoftoday’s Aboriginalpopulationdescend.Two otherAboriginal
women,oneofthemthesolesurvivorofOysterCove,marriedEuropeanmenon the
Tasmanianmainland;theirfamiliescompleteour community.

European collectors’ acquisition of Tasmanian Aboriginal human remains

MuchoftheTasmanianhumanremainsandculturalpropertymaterialin Britain comes
from theprivatecollectionof GeorgeAugustusRobinson.After his death,BarnardDavis
acquiredthematerial,nowwidely dispersedin British museums.

RobinsonpersuadedAboriginesto give him thebonesoftheirdeadrelativeswhich
theycarriedastalismansagainstsicknessand death.Oneinstancewason 1 June1838:
“~Whenviewingthecorpseof a womanwho haddiedthatmorning] I asked GRobinson
[Kolebuner]for an underjawofa nativewhichhungsuspendedto his throat.Heappeared
reluctanttopart with it andsaidit belongedto his wife Agnes[Mealettarner]andhewould
askherconsent... I spoketo hermyselfShereplied ‘what amIto do whenJammonartyer
[sick]?’. I said, ‘nevermind, it is no usein suchcases‘.“ TheRoyalCollegeof Surgeons,
London,hasin recentmonthsrevealedfor thefirst time thatsevensuchtalismanswhich
publishedresearchhadreporteddestroyedwith othermaterialduringWorld War2 arein fact
still held in their collections.

Furthermore,asthepeopledied in thecamps,Robinson,whohadbeengiventhetitle
‘ProtectoroftheAborigines’, cutup theirbodiesto giveto his friends, military officersand
representativesoftheCrown. To give afew examplesof his activities:Robinsonreportsthat
on his first meetingwith GovernorandLady Franklinat Wybalennain January1838they“...

solicitedmefor curiosities,also theskull ofan aboriginal‘.“ TheGovernor’ssecretary
CaptainMaconochiealsoaskedhim for askull. Theday afterMitaluraparitjadiedof
pneumoniain February1838atWybalenna,thesurgeoncut offhis headfor Robinsonto have
it “masticated” andsentto Maconochie.Robinsonlater “retained” thecraniumof
Pintawtawawho diedin August 1838andsentit to Lady Franklin in February1839.

TheNationalHistory Museumalsoretainsoneofonly two full skeletonsoftribal

23 ______________________________
Tasmanian Aboriginal Centre Inc December2001



TasmanianAboriginesknownto still exist. Theseskeletonswereamongfive ‘obtained’ from
theCuratorof HobartMuseumbetween1870and 1875.Theseskeletons,oneof themwhose
nameis known,weredugup from thegraveyardatWybalenna.TheTasmanianmuseumsin
HobartandLauncestonwerebothwell stockedwith Aboriginalremainsfrom Wybalennaand
OysterCove,comprisingalargecollectionof remainsdugup from theburial groundatOyster
Coveby theprestigiousDr Crowther(wholaterbecamePremierof Tasmania).

Robinsonwasonly oneof manycollectorswhopreyeduponthepeopleanddespoiled
boththeirhabitatsandtheirburial places.In all cases,Tasmanianmaterialswereacquired
eitherby coercingvulnerableandoppressedpeople,or by theftandlootingofthedead,these
behavioursdeemedjustified by theoverriding‘right’ of conquest. Theonly difference
betweenthosecircumstancesandtheHolocaustsituationis thenatureofthematerials
plundered,andthetypeof valuetheywereperceivedto have(ie ‘scientific’ ratherthan
monetary).

24
Tasmanian Aboriginal Centre Inc December2001



1

TasmanianAboriginal Centre Inc

Submissionto the Department for Culture, Media and Sport
Working Group on Human Remains

Tasmanian Aboriginal Centre Inc December2001



2

TasmanianAboriginal CentreInc December2001



Contents Page

Introduction 3

Recommendations 3

Part 1 AddressingtheTermsofReferenceoftheWorkingGroup 5
(a) Currentlegal statusof remainsin public institutions 5
(b) Thedesirabilityandpossibleform of legislativechange 7
(c) Materialassociatedwith humanremainsincludedin legislativechange 11

Part2 Museumsin theUK holdingTasmanianAboriginal remains-

theirhumanremainsrepatriationpoliciesandresponsesto TAC
repatriationrequests 12

1. BritishMuseum 12
2.BritishMuseum(NaturalHistory) 12
3. Royal Collegeof Surgeons,OndontologicalMuseumandHistoricalCollection 16
4. OxfordUniversity: 18

4.1. Oxford University,Museumof NaturalHistory 18
4.2. Oxford University, Institute ofBiological Anthropology 18
4.3. OxfordUniversity,Departmentof HumanAnatomy& Genetics 19

5. CambridgeUniversity,DuckworthCollection 19
6 NationalMuseumsof Scotland,Edinburgh 20
7. University College,LondonUniversity 20
8. RoyalCollegeof Surgeons,Dublin 20

References 21

AttachmentA. RepatriatingTasmanianskeletalremains,1 970s- 1997 22

AttachmentB. TasmanianAborigines.Europeancollectors’ acquisitionof Tasmanian
Aboriginalhumanremains 23

3

Tasmanian Aboriginal Centre Inc December2001



TasmanianAboriginal Centre Inc
Submissionto the Department for Culture, Media and Sport

Working Group onHuman Remains

Introduction

TheTasmanianAboriginalCentreInc. (TAC) is a non-profitcommunitybased
organisationestablishedin 1973providing legal,health,educational,culturalandwelfare
servicesto AboriginesthroughoutTasmania.Weare incorporatedpursuantto the lawsof
Tasmaniaandhavereceivedoperatinggrantfunding from boththeAustralianCommonwealth
andTasmanianStategovernmentsfor overtwentyyears.

TheTasmanianAboriginalCentrehascampaignedfor over25 yearson behalfof
TasmanianAboriginesto haveAboriginalhumanremainsandculturalpropertyreturnedfrom
museumsbothwithin Australiaandoverseas(seeAttachmentA). TheTAC is recognisedby
bothnationalandinternationalgovernmentsastheappropriatebody to which Tasmanian
Aboriginal skeletalremainsandculturalpropertyarereturnedfor disposition.TheTasmanian
MuseumandArt Galleryalsoacknowledgesourstatusastheappropriatebody,andhasgiven
testimonialsonourbehalfto internationalmuseums.In 1997weworkedcloselywith the
AustralianDepartmentofForeignAffairs andTrade(DFAT) andAustralianEmbassiesabroad
to repatriateremainsfrom Stockholmandto arrangemeetingswith museumsthroughoutthe
UnitedKingdomandEurope.We arecontinuingthis cooperativeliasonwith Australian
agenciessuchasDFAT andATSIC (Aboriginal andTonesStrait IslanderCommission)as
partof theprocessofsecuringreturnsfrom Britain directlyto Tasmania.

We welcomethis opportunityto recommendto theWorkingPartyon HumanRemains
coursesofactionto ensurethatAboriginalhumanremainsin British museumsarerepatriated
to theircommunitiesin Australia,in line with thejoint commitmentmadeby British and
AustralianPrimeMinistersin June2000.

Ourrecommendationsderivegenerallyfrom ourperspectiveandexperiencesandrelate
specificallyto TasmanianAboriginalremains.However,our involvementwith other
Aboriginal groupswithin Australiashowsourviewsarerepresentativeof theconcernsand
problemsfacedby otherAboriginal communitiesandindigenouspeopleworldwideand are
relevantto theBritishgovernment’spoliciesaffectingall indigenoushumanremains.

Recommendations:

We recommendthat theBritish government:

1. adoptapolicy for unconditionalrepatriationofall Aboriginalhumanremainsto
Aboriginal people,

2. implementthat policy throughmandatorylegislationthatimmediatelyimposesalegal
dutyon institutionsbothpublic andprivateto giveup remainsin collections,

3. includein the definition ofhumanremains,otherhumantissue,burial artefactsand
significantreligiousandculturalobjects,
4
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4. returnremainsdirectlyto theAboriginal communitieswhererequested,

5. preventfurtherresearchon humanremainsandreligiousor ceremonialobjects,without
prior approvalfrom traditionalowners.

Implementing theBritish Prime Minister’s intentions

Thepublic statementoftheBritish PrimeMinisterofthewillingnessof his
governmentto repatriateAboriginalhumanremainsto Australiais welcomedandsupported.
Mr Blair’s statementestablishesthemoralbasisfor this WorkingGroup’srecommendations
asto how suchrepatriationwill proceed.

Assumingthe PrimeMinister’s intentionsareto be followed, wesubmitourviewson
howpolicy, lawsandpracticescanaccomodatetheBritish Government’sencouraging
position.

Welook forwardto thisWorking Group’sfinal reportrecommendingthepractical
stepsthatcanensurethespirit ofthePrimeMinister’s statementis implemented.
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Part 1 Addressingthe Terms ofReferenceoftheWorking Group

(a) ‘To examinethecurrentlegal statusofhumanremainswithin thecollectionsof
publiclyfundedMuseumsand Galleriesin the UnitedKingdom’.

1. Museumsin the UnitedKingdomwith TasmanianAboriginalhumanremains:

Our mostrecentrecordsshowthatTasmanianAboriginalhumanremainsareheld in the
following Museumswithin theUnitedKingdom.Theremaybe moreremainsthanwehave
identified,andin othermuseums;museumshavebeenon thewholeuncooperativein
providinginformationabouttheircollectionsuntil asrecentlyasthisyear.

1.1 BritishMuseum
1.2 BritishMuseum(NaturalHistory).
1.3. RoyalCollegeof Surgeons,OndontologicalMuseumandHistoricalCollection
1.4. OxfordUniversity:

1.4.1 OxfordUniversity,MuseumofNaturalHistory
1.4.2 OxfordUniversity, Instituteof Biological Anthropology
1.4.3 OxfordUniversity,DepartmentofHumanAnatomy& Genetics

1.5. CambridgeUniversity,DuckworthCollection
1.6 NationalMuseumsof Scotland,Edinburgh.

MuseumswhichmayhaveTasmanianAboriginal remainsare:

1.7. UniversityCollege,LondonUniversity
1.8. RoyalCollegeofSurgeons,Dublin

2. Thereis not onesinglehumanremainof aTasmanianAboriginalin anyofthe
collectionsthroughouttheUnitedKingdomthatwastakenfrOmAboriginalpeoplewith the
consentofAboriginalpeople.In fact,mostremainsweregatheredby graverobbingorthrough
theoutright slaughterofourpeoplein the illicit tradeoftheperiod.Thecollectionsof remains
of ourpeopleheld in theUK aretaintedwith illegality andtheworst formsofabuseofthe
right to life. For examplesofhowbodypartscameto leavethepossessionofAboriginal
peopleseeourAttachmentB.

3. Thespiritsofourdeadawaitthereturnto thetraditionalareasofthebodyparts,so the
traditionalceremonythattakesbody andspirit backto the landcantakeplace.Until thenthe
spirit remainsin astageoftorment,lost from thehumanindividual ofwhich it wasalwaysa
part.

4. From alegalperspectivewe respectfullyendorsetheexôellentsummaryofthelackof
propertyrights in thedeadasoutlinedby theChairoftheWorking Group,ProfessorNorman
Palmer.’Therebeingno propertyin theAboriginal dead,institutionsin theUK couldnot
validly acquireapropertyright in theremains.This is unnaffectedby themannerin whichthe
remainswerereceivedbytheinstitution.

RightsinHuman Material Under English Law. in WorldArchaeologicalBulletin. Vol 6. 1992:76-8.
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5. Thecollectionsofremainsheldby institutionsarenotheldasproperty- the institutions
merelyholdthemin theirpossession.Oncein thepossessionof institutionsgovernedby
statute,thosestatutesoftencurtail orpreventthegiving up of possession.

6. StatutessuchastheBritish MuseumAct 1963,underwhichtheBritish Museumexists,
enableinstitutionsto administerits possessionofhumanremains.Whereprovisionsofstatutes
do notallow for theinstitutionto partwith its collection,or severelylimits its ability to do so,
legislativeamendmentcandirectthe institutionsto giveup possessionofits collection.To the
extentlegislativechangerequiredstatutebasedinstitutionsto partwith Aboriginalremains,
theamendmentwould only addressthecompulsorysurrenderofaright to administera
collection.Therehasbeenno acquisitionofaprivatepropertyiñterest.Thispositionwould be
thesamewith aprivateinstitutionnot setup by statute.
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(b) ‘to examinethepowersofmuseumsandgalleriesgovernedbystatuteto de-accession,
or otherwisereleasefrom theirpossession,humanremainswithin their collectionsandto
considerthedesirabilityandpossibleform oflegislativechangesin thisarea.’

7. Thereappearsto betwo expresspartsto thisTerm ofReference.Thefirst is whether
existing legislationimposesrestrictionson institutionsfrom whom remainsareto be removed
andthesecondtheform ofthe legislativeamendmentsneededto bring abouttheresult.There
maybe athird issueimplied in thereference- shouldlegislativechangeproperlybe restricted
to public bodiesonly whenthesubjectmatterofAboriginal remainsarealsoheldatprivate
institutions.

(1) Existinglegislation

8. Wehavealreadypointedout thatcurrentstatutesmerelyenablepublic museumsto
operateand,of mostrelevanceto us, restrictstheirability to returnAboriginal remainsto
Aboriginalpeople.Or at leastthatis oftentheargumentreliedon by someinstitutions.

9. In thecaseofprivatebodiestheypresumablyarelimited only by thetermsof thegrant
ofcollectionsor theirowndecisions.

(ii) The form of legislation - permissiveor mandatory

10. In thecaseofpublicly fundedbodies,amendmentsalteringany restrictionson their
lawful ability to surrendertheircollectionsto Aboriginalpeopleis necessary.It wouldnot be
satisfactoryto simplyenabletheseinstitutionsto decideonewayortheotherto giveup their
collections.Thelegislationmustguaranteethemischiefit is meantto addressis in factdealt
with. Enablingmuseumsto decidetheultimatefateofAboriginal remainsguaranteesnothing.

11. By the accountofmanyinstitutionsthereis doubtabouttheability oftheseinstitutions
to deaccessionAboriginalhumanremainsto enablerepatriation.Onthat basisit seems
commongroundthat legislationmustbe introducedto dealwith the issues.

12. Thatpermissivelegislationis notenoughto ensurethatmuseums~jfl returncontested
materialwasclearlypointedout in astatementby theDepartmentofNationalHeritageof the
thenConservativeGovernmentof Britain in September1996, with referenceto theParthenon
marbles(citedonParthenonMarbleswebpage22/08/00: “The Marblesbelongto Britain - Conservative
Party):

13. ‘The British Museumis a bodycorporateestablishedbystatute.In law it is wholly
independentofthe Government.ThepowersoftheBritishMuseumare limitedto thosegiven
in theircreatingstatute. Thatstatuteseverelylimits thecircumstancesin whichtheBritish
Museummaydisposeofanyobjectin thecollectionandit is quite clear that it wouldbe illegal
for theMuseumto disposeoftheSculpturesunderthe law asit is at themoment.

It followsthatprimarylegislationwouldbe necessarymerelyto permittheMuseumto
return theSculpturesto Greece.Inpurelylegal termssuchpermissivelegislationwouldbe
possible.Fundamentalproblemswould, however,arise if notwithstandingsuchpermissive
legislation, theMuseumwerenotpreparedto return theSculptures.It is clear beyonddoubt
8
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thattheBritish Museumis thelawful owneroftheSculptures....theMuseumis wholly
independentofGovernmentandany attemptat compulsionwouldneedto befoundedon
furtherprimarylegislation.To be effective,suchlegislationwouldneedto empowerthe
Governmentto deprivetheBritishMuseumofits lawfulpossessions.Suchconfiscatory
legislationwouldbe contraryto Article 1 oftheFirst Protocol to theEuropeanConventionon
HumanRightsunlesstheconfiscationwasin thepublic interestandunlesscompensationwas
paid ThejurisprudenceoftheEuropeanCourt ofHumanRightssuggeststhat such
compensationmustbearsomerelation to themarketvalueofthepossesssionswhichare
confiscated.’

14. Our experiencewith eachofthosemuseumsin theUnitedKingdomwhich hold
TasmanianAboriginalremainsis outlinedin paragraphs34 to 94. Theseexperienceshaveled
usto concludethat wehaveno confidencethatany legislationwhich givesadiscretionwould
resultin therepatriationofAboriginal remainsfrom themajormuseumsto theircommunityof
origin.

15. We believethat somemajor museumswill arguethatany legislationallowing
deaccessioningofremainsis ‘not desirable’(aspertheTermsof Reference).If permissive
legislationis nonethelessenacted,thosemuseumswill still refuseto deaccessionremains,
offering instead‘collaborativearrangements’wherebythecommunityhassomeinvolvement,
necessarilyat a distance,in managementofthematerial.

16. Othermuseumswill agreeto repatriateAboriginal remains,aslongastheconditions
theyset for thefateof theremainson return- theirdisposal,storage,guaranteedcontinued
accessby scientists- arefirst met. WeunderstandthattheRoyalCollegeofSurgeonsis among
asmallnumberofmuseumscurrentlymakingsuchaproposal.If theseconditionsarenotmet,
permissivelegislationwill enablethesemuseumsalsoto refuserepatriation,while offering
‘partnershiparrangements’to Aborigines,theeffectof whichdoesnot achievethedesired
result.

17. Conditionalreturns,or collaborativearrangementswhich leavemuseumsretaining
remainsareunacceptableto Aborigines.

18. Theseoptionsdo not embodythespirit of PrimeMinister Blair’s commitmentto
restorehumanremainsto AustralianAborigines.

19. Suchinstitutionalcontrol is atoddswith theunanimousagreementof theMuseums
andGalleriesCommissionin 1991which statedthat, ‘with regardto humanremains,
“restitution to aplaceorpeopleoforigin shouldbe recognisedasan acceptablemethodof
disposal.In suchcasesthenormalregulationsgoverningthedispositionofdeaccessioned
materialshouldbe waived.” ‘~Letterto Moira SimpsonfromPeterLongman,DirectoroftheMuseumsand
GalleriesConmiission;London.7/1/1994.Citedin Simpson:1997:53-4]

20. Offersof conditionalreturnscompletelymissesthepoint ofwhat repatriationof
remainsareall about.It is abouttheunconditionalreturnof Aboriginalremainsto Aboriginal
peoplewho will disposeof themastheyseefit within theappropriatecommunities.No longer
is indigenousculturetheplaygroundof scientists.This changeis reflectedin Australianlaw in
theAboriginal andTonesStrait IslandersHeritageProtectionAct 1984.Theremustsurelybe
no needto arguethat indigenouspeoplehavedifferentmoreswith relationto theirdead.It is a
basichumanright to haveone’sdeadtreatedwith respectandto havethefreedomto dispose
9
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of one’sown deadaccordingto one’sowntraditionandpractices.

21. Despiteall theglossput on conditionalhandoversandcollaborativearrangementsby
museums,thebargainingpowerin thesesituationsremainsfirmly with themuseums.The
onusis on therequestingcommunityto accepttheconditionsimposedby themuseum.In all
casesthemuseum’scontroldeprivesAboriginalpeopleoftheirspiritual andculturalrights.

22. Indigenousgroupsarewell awarethatsuchdialoguewherethetermsfor thediscussion
havebeensetby the dominantpartyusuallyfails to produceapositiveresultfor indigenous
claimantgroups.In ourexperienceit hasnotalwaysbeenpossibleto engagein any dialogue,
sincemanymuseumshaveansweredourletterswith extremetersenessornotat all. In the
United States,theNativeAmericanGraveProtectionandRepatriationAct 1990(NAGPRA)
overcomestheseproblemsby providingenforceable,ratherthanvoluntarylegislation.
NAGPRArequiresmuseumsbe responsiveto repatriationrequestsfrom Indiangroupsfor
narrowlydefinedcategoriesof culturalitems, including remains,and‘expeditouslyreturn’
thesematerialsto theappropriateclaimant.(Moira Simpson1977:64-66;76-77)

(iii) The legislation needsto be broader than one dealing only with public bodies

23. A generallaw acquiringthecollectionson behalfof the crown for the expresspurpose
ofrepatriationto Aboriginesis preferred.Privatebodieshaveno greaterormorelegitimate
claimto thepropertyof Aboriginalremainsthando public bodies.

24. Although thetermsofreferenceonly relateto publicly fundedinstitutionsthesame
issuesalsoapplyto privatebodies.While thetermsof referencerestrictstheWorking Group’s
ability to recommendhowprivatebodiesshoulddealwith Aboriginal remainsit doesnot
preventcomment.Requiringthehandingoverof Aboriginalremainsfrom onecategoryof
museumswhile sayingnothingaboutanotheris to fall to addresstheunderlyingbasisfor the
Working Groups’ activity, namelyputting anendto an abhorrentsaga.Why shouldscientists
atonemuseumbeforcedto answerto thereasonabledemandsofcontemporarypublic values
butnotscientistselsewhere?

(iv) Should mandatory acquisition of remains and associateditems be subject to
compensation

25. Therecanbeno propertyright in humanremains.Thecollectionsof remainsheldby
institutionsarenot held as property- the institutionsmerelyholdthemin their possession.
Oncein thepossessionofinstitutions, statutesoftencurtail orpreventthe giving up of
possession.

26. StatutessuchastheBritish MuseumAct 1963 (UK), underwhich theBritish Museum
exists,enableinstitutionsto administerits possessionofhumanremains.Whereprovisionsof
statutesdo not allow for the institutionto partwith its collection,orseverelylimits its ability
to do sO, legislativeamendmentcandirectthe institutionsto giveuppossessionof its
collection.As the institutionhadonly anadministrativefunctionbutnot apropertyinterest,
thereis nothingto compensate.Therewould only be compulsorysurrenderofaright to
administeracollection.Therehasbeenno acquisitionofaprivatepropertyinterest.This
positionwould bethesamewith aprivateinstitutionsetup underatrustor otherwise.
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27. It is nearimpossibleto seeclaimsfor financiallossbeingmadeanyway.Theinterestin
the remainsheldby theinstitutionsarescientific,not financial.TheNaturalHistory Museum
has68 million objectsin its collection (Dr Chalmersevidenceto Culture,Media andSportCommittee
Cultural PropertyEnquiry.108:352).Thelossof suchacomparativelysmall amountof Aboriginal
remainsis not likely to adverselyaffecttheMuseum’soverall collectionsstanding.
28. Argumentthat thevalueoftheAboriginalremainsis quantifiedby theirimportanceto
sciencehasto bematchedagainstthepublic interestin preservationofAboriginalpeople’s
humanrights to practicetheirspiritualand culturalbeliefs.Further,thereareremainsof
Aboriginalpeoplestill beinguncoveredin situ by environmentalfactorsalmostannuallyso
that thegiving up of thecollectionsdoesnotpermanentlydeprivetheworld ofAboriginal
remains.

29. Thepowerof Trusteesto sell is prohibitedso no financialvaluecanbeaddedto any
collectionwhereany rightsto it arenotdisposableon theopenmarket.Giventhepublic is
payingthecostsof administrationofthecollections,no basisexistsfor claimsfor the lossof
that right.

30. Theremaybe argumentsaboutthevalidity of lawshavingthenatureof compulsory
acquisitionbutnot providingfor compensation.Evenwheresuchcompensatoryprovisions
wereto be includedin necessarylegislation,onwhosebehalfwould theinstitutionclaim
compensation,assumingit couldvalidly do so?TheBritish Museum,for instance,is funded
from thepublicpurse.Of thetwentyfive Trusteesonly five areappointedbythe Trustees
themselves.TheQueenappointsone,thePrimeMinister fifteenandfour areappointedby the
Secretaryof State.

31. Thepublic interestis servedin forcingthehandof ‘unsympathetic’institutionsto give
backthedeadto Aboriginesand,asbestcanbedone,helpsrepairrelationshipsbetween
Aboriginesandscientistsoperatingin this field. Theenhancingofgoodrelationsbetweenthe
governmentsofBritain andAustraliajustifies themandatoryapproachto legislating.
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1.3 ‘To considerthecircumstancesin whichmaterialother than butassociatedwith,
humanremainsmightproperlybe includedwithin anyproposedlegislativechangein respect
ofhumanremains.’

32. Any legislativechangeto allow therepatriationofAboriginalhumanremainsshould
covernot only body partsbut alsootherhumantissue,burial artefactsandsignificantreligious
andcultural objects.
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