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Tasmanian Aboriginal Centre Inc
Submissionto the Department for Culture, Media and Sport

Working Group on Human Remains

Introduction

TheTasmanianAboriginalCentreInc. (TAC) is anon-profitcommunitybased
organisationestablishedin 1973providing legal,health,educational,culturalandwelfare
servicesto AboriginesthroughoutTasmania.We areincorporatedpursuantto the lawsof
Tasmaniaandhavereceivedoperatinggrantfunding from both theAustralianCommonwealth
andTasmanianStategovernmentsfor over twentyyears.

TheTasmanianAboriginalCentrehascampaignedfor over25 yearson behalfof
TasmanianAboriginesto haveAboriginal humanremainsand culturalpropertyreturnedfrom
museumsbothwithin Australiaandoverseas(seeAttachmentA). TheTAC is recognisedby
both nationalandinternationalgovernmentsastheappropriatebodyto which Tasmanian
Aboriginal skeletalremainsandculturalpropertyarereturnedfor disposition.TheTasmanian
MuseumandArt Galleryalsoacknowledgesour statusastheappropriatebody,andhasgiven
testimonialson ourbehalfto internationalmuseums.In 1997weworkedcloselywith the
AustralianDepartmentof ForeignAffairs andTrade(DFAT) andAustralianEmbassies
abroadto repatriateremainsfrom Stockholmandto arrangemeetingswith museums
throughouttheUnitedKingdomandEurope.We arecontinuingthis cooperativeliasonwith
AustralianagenciessuchasDFAT andATSIC (Aboriginal andTonesStrait Islander
Commission)aspartof theprocessof securingreturnsfrom Britain directly to Tasmania.

Wewelcomethisopportunityto recommendto theWorking PartyonHumanRemains
coursesof actionto ensurethatAboriginalhumanremainsin British museumsarerepatriated
to theircommunitiesin Australia,in line with thejoint commitmentmadebyBritish and
AustralianPrimeMinisters in June2000.

Ourrecommendationsderivegenerallyfrom ourperspectiveandexperiencesand - -

relatespecificallyto TasmanianAboriginal remains.However,ourinvolvementwith other
Aboriginal groupswithin Australiashowsourviewsarerepresentativeoftheconcernsand
problemsfacedby otherAboriginalcommunitiesandindigenouspeopleworldwide andare
relevantto theBritish government’spoliciesaffectingall indigenoushumanremains.

Recommendations:

We recommendthat theBritish government:

1. adoptapolicy for unconditionalrepatriationof all Aboriginalhumanremainsto
Aboriginalpeople,

2. implementthatpolicy throughmandatorylegislationthatimmediatelyimposesalegal
dutyon institutionsbothpublic andprivateto giveup remainsin collections,

3. include in thedefinition ofhumanremains,otherhumantissue,burial artefactsand
significantreligiousandculturalobjects,

4. returnremainsdirectlyto theAboriginal communitieswhererequested,

3
Tasmanian Aboriginal Centre Inc December2001



5. preventfurtherresearchon humanremainsandreligious orceremonialobjects,

withoutprior approvalfrom traditionalowners.

Implementing the British Prime Minister’s intentions

Thepublic statementoftheBritishPrimeMinisterofthewillingnessofhis
governmentto repatriateAboriginalhumanremainsto Australiais welcomedand supported.
Mr Blair’s statementestablishesthemoralbasisfor thisWorking Group’srecommendations
asto how suchrepatriationwill proceed.

AssumingthePrimeMinister’s intentionsareto be followed,wesubmitourviewson
howpolicy, laws andpracticescanaccomodatetheBritish Government’sencouraging
position.

Welook forwardto this Working Group’sfinal reportrecommendingthepractical
stepsthatcanensurethespirit of thePrimeMinister’s statementis implemented.
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Part 1 Addressingthe Terms of ReferenceoftheWorking Group

(a) ‘To examinethecurrentlegalstatusofhumanremainswithin thecollectionsof
publiclyfundedMuseumsand Galleriesin theUnitedKingdom’.

1. Museumsin theUnitedKingdomwith TasmanianAboriginalhumanremains:

Ourmostrecentrecordsshowthat TasmanianAboriginalhumanremainsareheld in the
following Museumswithin theUnitedKingdom.Theremaybe moreremainsthanwehave
identified,andin othermuseums;museumshavebeenon thewholeuncooperativein
providinginformationabouttheircollectionsuntil asrecentlyasthis year.

1.1 British Museum
1.2 British Museum(NaturalHistory).
1.3. RoyalCollegeofSurgeons,OndontologicalMuseumandHistoricalCollection
1.4. OxfordUniversity:

1.4.1 OxfordUniversity, MuseumofNaturalHistory
1.4.2 OxfordUniversity, InstituteofBiological Anthropology
1.4.3 OxfordUniversity, DepartmentofHumanAnatomy& Genetics

1.5. CambridgeUniversity,DepartmentofBiological Anthropology,DuckworthCollection
1.6 NationalMuseumsofScotland,Edinburgh.

Museumswhich mayhaveTasmanianAboriginalremainsare:

1.7. UniversityCollege,LondonUniversity
1.8. RoyalCollegeof Surgeons,Dublin

r
2. Thereis not onesinglehumanremainof aTasmanianAboriginalin anyofthe
collectionsthroughouttheUnitedKingdomthatwastakenfrom Aboriginalpeoplewith the
consentofAboriginalpeople.In fact,mostremainsweregatheredby graverobbingor through
theoutrightslaughterofourpeoplein the illicit tradeoftheperiod.Thecollectionsofremains
ofourpeopleheld in theUK aretaintedwith illegality andtheworst formsofabuseof the
right to life. For examplesofhowbodypartscameto leavethepossessionofAboriginal
peopleseeourAttachmentB.

3. Thespirits ofourdeadawaitthereturnto thetraditionalareasofthebodyparts,sothe
traditionalceremonythattakesbodyandspirit backto the landcantakeplace.Until thenthe
spirit remainsin astageoftorment,lost from thehumanindividualofwhich it wasalwaysa
part.

4. From alegalperspectivewerespectfullyendorsetheexcellentsummaryofthe lackof
propertyrights in thedeadasoutlinedby theChairoftheWorkingGroup,ProfessorNorman
Palmer.’Therebeingno propertyin theAboriginaldead,institutionsin theUK couldnot
validly acquireapropertyright in theremains.This is unnaffectedby themannerin whichthe
remainswerereceivedby theinstitution.

‘Rights in Human Material Under English Law. in WorldArchaeologicalBulletin. Vol 6. 1992:76-8.
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5. Thecollectionsofremainsheldby institutionsarenot heldasproperty- the institutions
merelyholdthemin theirpossession.Oncein thepossessionofinstitutionsgovernedby
statute,thosestatutesoftencurtail orpreventthegiving up ofpossession.

6. StatutessuchastheBritish MuseumAct 1963,underwhichtheBritishMuseumexists,
enableinstitutionsto administerits possessionof humanremains.Whereprovisionsofstatutes
do notallow for the institutionto partwith its collection,or severelylimits its ability to do so,
legislativeamendmentcandirectthe institutionsto giveup possessionof its collection.To the
extentlegislativechangerequiredstatutebasedinstitutionsto partwith Aboriginalremains,
theamendmentwould only addressthecompulsorysurrenderofa right to administera
collection.Therehasbeenno acquisitionofaprivatepropertyinterest.Thispositionwouldbe
thesamewith aprivateinstitutionnot setup by statute.

6
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(b) ‘to examinethepowersofmuseumsandgalleriesgovernedbystatuteto de-accession,
or otherwisereleasefrom theirpossession,humanremainswithin their collectionsandto
considerthedesirabilityandpossibleform oflegislativechangesin thisarea.’

7. Thereappearsto betwo expressparts to this Termof Reference.The first is whether
existing legislationimposesrestrictionson institutionsfrom whom remainsareto beremoved
andthesecondtheform ofthe legislativeamendmentsneededto bring abouttheresult.There
maybeathird issueimplied in thereference- shouldlegislativechangeproperlyberestricted
to public bodiesonly whenthesubjectmatterofAboriginalremainsarealsoheldatprivate
institutions.

(i) Existing legislation

8. Wehavealreadypointedout that currentstatutesmerelyenablepublicmuseumsto
operateand,ofmostrelevanceto us, restrictstheirability to returnAboriginalremainsto
Aboriginalpeople.Or at leastthat is oftentheargumentreliedonby someinstitutions.

9. In thecaseof privatebodiestheypresumablyarelimited only by thetermsofthegrant
ofcollectionsortheirowndecisions.

(ii) The form of legislation - permissiveor mandatory

10. In thecaseofpublicly fundedbodies,amendmentsalteringany restrictionson their
lawful ability to surrendertheircollectionsto Aboriginalpeopleis necessary.It would notbe
satisfactoryto simply enabletheseinstitutionsto decideonewayortheotherto giveup their
collections.Thelegislationmustguaranteethemischiefit is meantto addressis in factdealt
with. Enablingmuseumsto decidetheultimatefateofAboriginal remainsguaranteesnothing.

11. By theaccountofmanyinstitutionsthereis doubtabouttheability oftheseinstitutions
to deaccessionAboriginalhumanremainsto enablerepatriation.On thatbasisit seems
commongroundthat legislationmustbe introducedto dealwith the issues.

12. Thatpermissivelegislationis not enoughto ensurethatmuseums~yfflreturncontested
materialwasclearlypointedout in astatementby theDepartmentofNationalHeritageof the
thenConservativeGovernmentof Britain in September1996,with referenceto theParthenon
marbles(cited on ParthenonMarbleswebpage22/08/00: “The Marblesbelongto Britain - Conservative
Party):

13. ‘TheBritishMuseumis a bodycorporateestablishedbystatute.In law it is wholly
independentoftheGovernment.ThepowersoftheBritishMuseumarelimitedto thosegiven
in their creatingstatute.Thatstatuteseverelylimits thecircumstancesin which theBritish
Museummaydisposeofanyobjectin thecollectionandit is quite clearthat it would be illegal
for theMuseumto disposeoftheSculpturesunderthe law asit is at themoment.

It followsthatprimary legislationwouldbe necessarymerelytopermit theMuseumto
return theSculpturesto Greece.In purely legal termssuchpermissivelegislationwouldbe
possible.Fundamentalproblemswould, however,arise ~ notwithstandingsuchpermissive
legislation, theMuseumwerenotpreparedto return theSculptures.It is clearbeyonddoubt
that theBritishMuseumis thelawful owneroftheSculptures....theMuseumis wholly
independentofGovernmentandanyattemptat compulsionwouldneedto befoundedon
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furtherprimary legislation,jobe effective,suchlegislationwouldneedto empowerthe
Governmentto deprivetheBritishMuseumofits lawfulpossessions.Suchconfiscatory
legislationwouldbecontrary to Article 1 oftheFirst Protocol to theEuropeanConventionon
HumanRightsunlesstheconfiscationwasin thepublic interestandunlesscompensationwas
paid ThejurisprudenceoftheEuropeanCourt ofHumanRightssuggeststhatsuch
compensationmustbearsomerelation to themarketvalueofthepossesssionswhichare
confiscated.’

14. Ourexperiencewith eachof thosemuseumsin theUnitedKingdomwhich hold
TasmanianAboriginalremainsis outlinedin paragraphs34 to 94. Theseexperienceshaveled
usto concludethatwehaveno confidencethat any legislationwhich givesa discretionwould
result in therepatriationofAboriginalremainsfrom themajormuseumsto theircommunityof
origin.

15. Webelievethatsomemajormuseumswill arguethatanylegislationallowing
deaccessioningof remainsis ‘not desirable’(asper theTermsof Reference).If permissive
legislationis nonethelessenacted,thosemuseumswill still refuseto deaccessionremains,
offeringinstead‘collaborativearrangements’wherebythecommunityhassomeinvolvement,
necessarilyat adistance,in managementof thematerial.

16. Othermuseumswill agreeto repatriateAboriginalremains,aslongastheconditions
theysetfor thefateoftheremainson return- their disposal,storage,guaranteedcontinued
accessby scientists- arefirst met. WeunderstandthattheRoyalCollegeof Surgeonsis
amongasmallnumberof museumscurrentlymakingsuchaproposal.If theseconditionsare
not met,permissivelegislationwill enablethesemuseumsalsoto refuserepatriation,while
offering ‘partnershiparrangements’to Aborigines,theeffect ofwhich doesnotachievethe
desiredresult.

17. Conditionalreturns,or collaborativearrangementswhich leavemuseumsretaining
remainsareunacceptableto Aborigines.

18. Theseoptionsdo not embodythespirit ofPrimeMinisterBlair’s commitmentto
restorehumanremainsto AustralianAborigines.

19. Suchinstitutionalcontrol is at oddswith theunanimousagreementoftheMuseums
andGalleriesCommissionin 1991which statedthat, ‘with regardto humanremains,
“re~titutionto aplaceorpeopleoforigin shouldbe recognisedasan acceptablemethodof
disposal.In suchcasesthenormalregulationsgoverningthedispositionofdeaccessioned
materialshouldbe waived.” ‘~Letterto Moira Simpsonfrom PeterLongman,Directorof theMuseums
andGalleriesCommission;London.7/1/1994.Citedin Simpson:1997:53-4}

20. Offersofconditionalreturnscompletelymissesthepoint ofwhat repatriationof
remainsareall about.It is abouttheunconditionalreturnof Aboriginalremainsto Aboriginal
peoplewhowill disposeofthemastheyseefit within the appropriatecommunities.No longer
is indigenousculturetheplaygroundofscientists.This changeis reflectedin Australianlaw in
theAboriginal andTonesStrait IslandersHeritageProtectionAct 1984.Theremustsurelybe
no needto arguethat indigenouspeoplehavedifferentmoreswith relationto theirdead.It is a
basichumanright to haveone’sdeadtreatedwith respectandto havethefreedomto dispose
ofone’sowndeadaccordingto one’sowntraditionandpractices.

21. Despiteall theglossputon conditionalhandoversandcollaborativearrangementsby
museums,thebargainingpowerin thesesituationsremainsfirmly with themuseums.The
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onusis on therequestingcommunityto accepttheconditionsimposedby themuseum.In all
casesthemuseum’scontroldeprivesAboriginalpeopleoftheirspiritual andculturalrights.

22. Indigenousgroupsarewell awarethat suchdialoguewherethetermsfor thediscussion
havebeensetby thedominantpartyusuallyfails to produceapositiveresultfor indigenous
claimantgroups.In ourexperienceit hasnotalwaysbeenpossibleto engagein anydialogue,
sincemanymuseumshaveansweredour letterswith extremetersenessornot atall. In the
UnitedStates,theNativeAmericanGraveProtectionandRepatriationAct 1990(NAGPRA)
overcomestheseproblemsby providingenforceable,ratherthanvoluntarylegislation.
NAGPRA requiresmuseumsbe responsiveto repatriationrequestsfrom Indiangroupsfor
narrowlydefinedcategoriesofcultural items, including remains,and ‘expeditouslyreturn’
thesematerialsto theappropriateclaimant.(Moira Simpson1977:64-66;76-77)

(iii) The legislation needsto be broader than one dealing only with public bodies

23. A generallaw acquiringthecollectionson behalfof thecrownfor theexpresspurpose
of repatriationto Aboriginesis preferred.Privatebodieshavenogreaterormorelegitimate
claim to thepropertyofAboriginal remainsthando public bodies.

24. Althoughthetermsofreferenceonlyrelateto publicly fundedinstitutionsthesame
issuesalsoapply to privatebodies.While thetermsofreferencerestrictstheWorking Group’s
ability to recommendhowprivatebodiesshoulddealwith Aboriginalremainsit doesnot
preventcomment.Requiringthehandingoverof Aboriginalremainsfrom one categoryof
museumswhile sayingnothingaboutanotheris to fail to addresstheunderlyingbasisfor the
Working Groups’activity, namelyputting an endto an abhorrentsaga.Why shouldscientists
atonemuseumbe forcedto answerto thereasonabledemandsofcontemporarypublic values
butnot scientistselsewhere?

(iv) Should mandatory acquisition of remainsand associateditems be subject to
compensation

25. Therecanbe no propertyright in humanremains.The collectionsof remainsheldby
institutionsarenotheldasproperty- theinstitutionsmerelyholdthemin theirpossession.
Oncein thepossessionofinstitutions,statutesoftencurtail orpreventthegiving up of
possession.

26. StatutessuchastheBritish MuseumAct 1963 (UK), underwhichtheBritishMuseum
exists,enableinstitutionsto administerits possessionofhumanremains.Whereprovisionsof
statutesdo notallow forthe institutionto partwith its collection,orseverelylimits its ability
to do so, legislativeamendmentcandirectthe institutionsto give up possessionofits
collection.As theinstitutionhadonly an administrativefunctionbut notapropertyinterest,
thereis nothingto compensate.Therewould only becompulsorysurrenderofaright to
administeracollection.Therehasbeenno acquisitionof aprivatepropertyinterest.This
positionwouldbe thesamewith a privateinstitutionsetup underatrustor otherwise.

27. It is nearimpossibleto seeclaimsfor financiallossbeingmadeanyway.Theinterestin
theremainsheldby theinstitutionsarescientific,not financial.TheNaturalHistory Museum
has68 million objectsin its collection (Dr Chalmersevidenceto Culture,Media andSportCommittee
CulturalPropertyEnquiry.108:352).Thelossof suchacomparativelysmall amountof Aboriginal
remainsis not likely to adverselyaffecttheMuseum’soverallcollectionsstanding.
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28. Argumentthat thevalueoftheAboriginalremainsis quantifiedby theirimportanceto
sciencehasto bematchedagainstthepublic interestin preservationofAboriginalpeople’s
humanrightsto practicetheirspiritual andculturalbeliefs.Further,thereareremainsof
Aboriginalpeoplestill beinguncoveredin situby environmentalfactorsalmostannuallyso
thatthegiving up ofthecollectionsdoesnotpermanentlydeprivetheworldofAboriginal
remains.

29. Thepowerof Trusteesto sell is prohibitedso no financialvaluecanbeaddedto any
collectionwhereanyrightsto it arenotdisposableon theopenmarket.Giventhepublic is
payingthecostsofadministrationofthecollections,no basisexistsfor claimsfor the lossof
that right.

30. Theremaybeargumentsaboutthevalidity of lawshavingthenatureofcompulsory
acquisitionbut notprovidingfor compensation.Evenwheresuchcompensatoryprovisions
were to be includedin necessarylegislation,on whosebehalfwould theinstitutionclaim
compensation,assumingit couldvalidly do so?TheBritish Museum,for instance,is funded
from thepublic purse.Of thetwentyfive Trusteesonly five areappointedby theTrustees
themselves.TheQueenappointsone,thePrimeMinister fifteenand fourareappointedby the
SecretaryofState.

31. Thepublic interestis servedin forcing thehandof ‘unsympathetic’institutionsto give
backthedeadto Aboriginesand,asbestcanbe done,helpsrepairrelationshipsbetween
Aboriginesandscientistsoperatingin this field. Theenhancingofgoodrelationsbetweenthe
governmentsof Britain andAustraliajustifies themandatoryapproachto legislating.
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1.3 ‘To considerthecircumstancesin which materialother than butassociatedwith,
humanremainsmightproperlybe includedwithin anyproposedlegislativechangein respect
ofhumanremains.’

32. Any legislativechangeto allow therepatriationof Aboriginalhumanremainsshould
covernot only bodypartsbutalso otherhumantissue,burial artefactsandsignificantreligious
andculturalobjects.
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TasmanianAboriginal Centre Inc December2001



Part 2
Museumsin the UK holding Tasmanian Aboriginal remains -

their human remains repatriation policies and responsesto TAC repatriation requests

33. Our experiencewith eachof thosemuseumsin theUnitedKingdomwhichhold
TasmanianAboriginalremainsis outlinedbelow. Theseexperienceshaveledusto conclude
thatwehaveno confidencethatany legislationwhich givesadiscretionwould resultin the
repatriationofAboriginal remainsfrom themajormuseumsto theircommunityoforigin.

ThroughoutPart2, all emphasesby underliningareours.

1. The British Museum

34. TheBritish Museumhas2 bagsmadeofanimalskin whichcontaincremationash.
Thesearebelievedto be theonly two suchbagsto still exist.Themuseum’scataloguenames
GeorgeAugustusRobinsonastheircollectorandalsogives thenameoftheAboriginalowner
ofonebag.Robinson’sTasmanianjournalsdocumenttheAboriginalpracticeof makingand
wearingsuchbagscontainingcremationashesof closefamily. His journalsalsorecountthe
lastdaysand deathofthenamedowner,duringwhich timeheaskedherto givehim ahuman
bonewhich sheworeaswell astheskin bagasatalismanagainstherpain.

35. TheMuseumoperatesundertheBritish MuseumAct 1963.

36. DirectorRobertAnderson’sletterto usof 28 July 1994reiteratedwhatDr Ball, Keeper
ofPalaeontolgy,hadtold ourdelegatein 1985:

‘Asyouwill knowfromyourrepresentatives’earlier visit to this Museum,our
collectionsareheldunderActofParliamentwhichdoesnotpermitus to deaccessionthem:
norwouldwewant to do so, sinceweare an internationalmuseumandresourcedevotedto
preservingmankind’scultural heritage....wetreat[humanremains] whichespeciallygreat
care, do notdisplaythemwhereweknowthis wouldbe inappropriate,andmakethem
availableonly to accreditedscholars.’

37. AdministratorGeoffreyHouse,CuratorMike O’HalloranandPublicRelationsOfficer
AndrewHamilton told our visiting delegationin 1997 thattheMuseumwould not repatriate,
andwasboundby theBritish MuseumAct 1963addingthattheBritish Museumdid notwant
to setaprecedentfor repatriations.{5November1997.LLowery,JJames& C Spotswood:Reportof
TasmanianAboriginal CentreRepatriatonDelegationto UK & Europe.Nov 1997.TAC]

38. In responseto our latestletterofrequestfor theseremains(August2001),referringto
thePrimeMinisterscommitmentto returnremainsandthesettingup oftheWorking Group,
DirectorRobertAndersonwrote: ‘The objectivesfor thegroupinclude, asyoumention: “to
considerthedesirabilityandpossibleform oflegislativechangesin this area“. TheBritish
Museumispresentlynot at liberty to return thehumanremainsin our collection....Wewould
bepleasedto considerscopefor collaboratingwith theTasmanianAboriginalCentrein ways
thatare opento us in thefuture.’ (1 November2001)

2. British Museum,Natural History

40. TheNaturalHistoryMuseumof theBritish Museum,Londonholds 1 skeleton;atleast
9 skulls; a fragmentofanotherskull; ‘imperfectmandibles’(lowerjaw bones)and7 teeth.
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41. TheMuseumoperatesundertheBritish MuseumAct 1963.

42. In summary,thepivotalconcernfor this museumin considinganyrepatriationsor
disposalis notultimately the legal constraints,sincethereareopportunitieswithin theexisting
Act for repatriationsto bemadeif theconditionssetby theMuseumaremet. A crucial
considerationin assessingclaimsfor returnis theperceivedscientificvalueofthematerial.
TasmanianAboriginalremainsareperceivedto be ofgreatscientificvalue.Theywill only be
returnedif theyareconservedaccordingto themuseumsdirectionsandstill availableto
scientists.

43. Theonly repatriationoptiontheMuseumwill entertainis thetransferofremainsfrom
aBritish Museumto acorrespondinginstitutionin Australia.Theprimaryobligationas
expressedby theMuseumis to theinternationalscientificcommunity,not to theAboriginal
communityfrom which theremainshavecome.

44. TheMuseum’sPolicy on disposalis explainedin theMuseum’smemorandumto the
HouseofCommonsEnquiry into CulturalProperty2000.

TheMuseumspolicy hastwo strands:
‘Therearespecificlegal constraintson disposalofobjectsfrom the

collection,coupledwith a stron.gpresumptionbytheMuseumagainstdisposal. [NaturalHistory

Museummemorandum296:15]

1. ‘specific legal constraints

45. TheBritish MuseumsAct preventsany de-accessioningofobjects,exceptundersome
conditions:

‘TheMuseum‘s positionon disposalofobjectsin thecollection is definedby theterms
oftheBritish MuseumAct1963,paragraph5, whichgivespreciseandlimitedconditions
underwhich disposalispermitted.TheActstates:

5.- (1) TheTrusteesofBritishMuseummaysell, exchange,giveawayor otherwise
disposeofanyobjectvestedin themandcomprisedin their collections~
(a) theobjectis a duplicateofanothersuchobject, or
(b) theobjectappearsto theTrusteesto havebeenmadenotearlier than theyear

1850, andsubstantiallyconsistsofprintedmatterofwhicha copymadeby
photographyor a processakin to photographyis heldbyTrustees,or

(c) in theopinion oftheTrusteestheobjectis unfit to beretainedin thecollectionof
theMuseumandcan bedisposedofwithoutdetrimentto the interestsofstudents:

(d) Providedthat wherean objecthasbecamevestedin theTrusteesbyvirtueofa g~fl
or bequestthepowersconferredby this subsectionshallnotbeexercisableas
respectsthatobjectin a mannerinconsistentwith anyconditionattachedto thegjft
or bequest.

(2) TheTrusteesmaydestroyor otherwisedisposeofanyobjectvestedin them
andcomprisedin their collection~fsatisfiedthat it hasbecomeuselessfor the
purposesoftheMuseumby reasonofdamage,physicaldeterioration,or
infestationbydestructiveorganism.[296:16]

46. We havearguedin our submissionto theHouseofCommonsCulturalProperty
Enquiryandelsewherethat sub-section(a) couldallow duplicateobjectsto replaceoriginally
artefacts,if theTrusteessowished.[TasmanianAboriginal Centrememorandum369: 43-45]
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47. Wetherealso arguedthat subsection(c) couldallow theTrusteesto deemhuman
remainsto bematerials‘unfit to be retained’on moralandethicalgrounds.[Tasmanian

Aboriginal Centrememorandum369:38-42; & cfGreenfield:1989:113-5]Pitt RiversMuseumshowed
thewayin suchashift ofattitudewhentheyreturnedskeletalmaterialto Aboriginesin 1991
becauseit wasnot ‘properly heldby this museum’.[ThePitt Rivers Museum A SouvenirGuideto the
Collections. 1993.p28]

48. But subsection(c) addsthe furtherprescriptionthat ‘unfit’ objects ‘can only be
disposedofwithoutdetrimentto theinterestsofstudents.’

2. ‘a strongpresumptionagainstdisposal’

49. TheMuseum’spolicy on disposalalsoallows objectsto begiftedortransferredto
othersuitableinstitutions:

‘...Section6oftheMuseumsand GalleriesAct 1992permitstheTrusteesto disposeof
an object, bywayofsale,g~flor exchange,to theothernational institutionslistedin Schedule
5 to theAct(seeAppendix10) “~of CuratorialPoliciesandCollectionsManagementProcedures1998]”

However,thereis a strongpresumptionagainstdisposalofspecimens,otherthan bytransfer
asgift or in exchangeto anothersuitableinstitution (thatis, not restrictedto thoselistedin the
1992Act), or bydestructiveinvestigationfor researchpurposes.‘(Curatorial Policiesand
CollectionManagementProcedures1998paragraph5.4.1)

‘TheMuseumwill assessall materialconsideredfor disposalin termsofits scientific

,

historical andcultural importance,theneedsofboth presentandfutureusers;andlegaland
ethical issuesastheyrelateto that material.‘Curatorial Policiesand CollectionManagement
Procedures1998paragraph5.4.4) [NaturalHistory Museummemorandum296:17]

50. TheMuseumrepliedto theTAC in August1986:

‘In consideringyourpreviousrequestfor theAboriginal remainsto be transferred
permanentlyto Tasmania,theBoardofTrusteesmadeit clear that it is right andproper,from
itspoint ofview,for thehumanskeletonsto remainin thisMuseum.It followsthat theBoard
wouldnot approvea ‘permanentloan’ or any otherform oftransfer. TheBoardexpressedno
wish to putyourrequestto Parliamentfor consideration,or to suggestto Parliamentchanges
to itspresentresponsibilitiesandduties in theBritishMuseumAct, 1963whichwouldpermit
a releaseoftheskeletonswithout legalhindrance.’(R Saunders,Secretary)

51. Yet they areentitled to destroytheremainsin thenameof research- ‘by destructive
investigationfor researchpurposes’(seeparagraph49).

Scientific, historical and cultural importance ofthe remains:

52. In March 1990TasmanianAboriginaldelegateMr MichaelMansellspokewith John
Peate,thethenActingDirector,andChris Stringer,DepartmentofPalaeontology.
Repatriationwasagainrefused. At this time Mr Mansellwasgivena document,titled ‘The
NaturalHistory Museum,London.Policy onAboriginalCollections’,which states:

‘2. TheMuseumis atpresentconstrainedby theTheBritishMuseumActof1963,which
preventsit from disposingofitemsin its collections.However,it supportsmovesto change
this legislationto widenitspowersofdisposal.
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3. If theMuseumwereto havesuchwiderpowers,it wouldconsidersympathetically
claimsto repatriatehumanitemsfrom its collection, in caseswheretheypossessedno
scientificvalue.

4. TheMuseumemphasizesthatmost,butnotall, ofthehumanitemscurrentlyin its
collection, areofgreatscientificvalue.’

53. Onapreviousvisit to theMuseumin September1985,TAC delegateMr Mansellmet
with Dr Ball, TheKeeperofPalaeontology.Dr Ball gaveMr Manse!!adocumententitled
‘TasmanianAboriginals’ whichdescribedTasmanianremainsin thecollection,andstated:

‘All ofthespecimenswerelegallyandproperly acquired,andasthepropertyoftheMuseum
arevestedin theMuseum‘s Trustees,who arenotempoweredundertheBritishMuseumActof
1963 to disposeofthem.Moreover,theraceofpure-bloodedTasmanianaboriginalsis now
extinct,andso thissmall amountofskeletalmaterial is an importantreferencesourcefor
physicalanthropologiststhroughouttheworld. ThustheMuseumseesit as its duty to secure
andconservethem,andto makethemavailableto visitingscientists.’

54. In August1994,theMuseumrepliedto TAC’s letterof July 1994:
‘I regretto informyouthatbythetermsoftheBritish MuseumActunderwhichwe

operate,wearenotable topasson or otherwisedisposeofmaterialfrom our collections,and
thuswearenotable to accedeto yourrequest.‘(Dr L Cocks,Keeperof Palaeontology)

55. In December1997Dr Cocksagainrefusedrepatriationwith referenceto theMuseum
Act in ameetingwith Alex Comfortof theAustralianHigh Commissionon behalfofour
delegateswho hadvisited Londona fewweeksearlierbuthadbeenunableto secureameeting
with theNaturalHistory Museum.Cockssaidsomeresearchhadbeendoneon theremains.
[L Lowery, JJames& C Spotswood:ReportofTasmanianAboriginal CentreRepatriatonDelegationto UK &

Europe.TAC.Nov 1997]

The Natural History Museum can and will repatriate, if its conditions are met:

56. ThattheMuseumis ableto repatriateif it sowishesis clearlydemonstratedby the
Museum’spressannouncementin May2000,that ‘TheBritishMuseumofNaturalHistory
announcedyesterdayit mightreturn someAboriginal humanremainsif theywereproperly
conservedandaccessibleto scientists.‘~TheAdvocatenewspaper,20 May 2000]

57. Howeversuchrepatriationis conditionaluponguaranteedcontinuedaccessto the
remains.Thepressannouncementcontinued: “We wouldwant to makesurethat theywould
remainavailableasan internationalscientificresource,andbeproperlyconservedand
lookedafter, andbeaccessibleto scientists”said[MuseumDirector Neil Chalmers]. “We feel
wehavean obligation to the internationalscientificcommunityto retaintheability to study
themand that is veryimportantto us”. [TheAdvocatenewspaper,20 May 2000]

58. TheMuseum’sperspectiveon its collection ofhumanremainsandthefunctionofthat
collectionis outlinedin its Memorandumto theHouseofCommonsEnquiry into Cultural
PropertyMarch 2000:

‘...researchon humanremains.. . . enablesinvestigationofhumanorigins and
evolution,andexplainsvariationsinform over timeandbygeographicalarea...Human
skeletalmaterialis essentialevidence~fweareto gainfuller understandingofparticular
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societiesat certaintimesin our past.Atoneendofthetimescale,theresearchis relatedto
palaeontologicalresearchon our hominidancestors:at theother, researchis complementary
toforensicanthropologyandmedicalosteology.‘~NaturalHistory Museummemorandum298:25,26]

‘TheMuseumis firmly convincedthat thereis continuingscientificvalue in sucha
collection, andthatit shouldcontinueto be thefocusofactiveresearch.However,the
Museumalso recognizesthat thediscourseon humanremainsin museumsis framedmore
widely thanscient(ficresearch,in termsofculturalproperty. TheMuseumagreesthat thereis
a needto workwith institutionsandorganisationsin thosecountrieswherethereis
communitydemandfor thereturn ofhumanremainsfrom collections,anddemandsfor a role
for indigenouspeoplesin determiningtheuseofremainsin museums.Theaim ofsuch
collaboration is to providebetterinformation on what theMuseumdoes,to learnfrom the
experienceofothersin this context,andto developmutuallyacceptablesolutionsin areas
wherethereareconflictingviews. [NaturalHistory Museummemorandum298:29]

‘Paragraphs15-17abovediscussthebarriers to return: theMuseumis however
willing to discussalternativesto return with appropriateinstitutionsandorganisations.In
particular we arewilling to discuss:thedevelopmentofinformationresources;systemsof
carefor remainsin themuseum;andaccessfor non-scientiststo theremains.Weare also
willing to discussotherissuesastheymayberaisedbyothers.‘~NaturalHistory Museum
memorandum298:32]

59. TheMuseum’sresponse28 August2001 to ourmostrecentrepatriationrequestagain
citestheBritish MuseumAct ‘which only allows materialto be removedfrom theMuseum‘s
collectionsin veryspec~fIccircumstances,which do notapplyin thecaseoftheseremains.

However,oneissuethat is beingaddressedbytheWorkingGroup is, asyounote, the
introductionofenablinglegislationover humanremains.A changeoflaw couldallow the
Museumto considerrequestsfor return to countriesoforigin andwewouldbewilling to
discussthematterwithyoushouldsucha changetakeplace.‘(Paul Henderson)

3. Royal CollegeofSurgeons,OdontologicalMuseum hasthreeskulls (A54.2;A54.22;
Paget’s2085); andthe Historical Collection hassevenbonesandmandiblesandaslideof
hair andskin ofTruganini.

60. PublishedrecordsshowthatTasmanianAboriginal remainsoriginally heldby the
Royal CollegeofSurgeonsin its variouscollectionscomprisedat least:threeskeletons;thirty
six skulls; one,possiblytwo, preservedheads;seventeeth;sevenmandibles;andvarious
individual bones.

61. TheCollegeoperatesasaprivatemuseum.

62. From 1986onwardswehavereceiveddifferingand evenconflictinginformationfrom
CollegestaffaboutTasmanianremainsin theircollections.

63. ‘The Collegedid havesomeTasmanianAboriginal remainsbut it wasall destroyedin
1941whentheCollegewasbombed...theosteologicalremainsweresobadlyburnt . .. they
couldnotbe ident?fied...

‘I can assureyouthat, had theskeletalremainsbeenin theCollegeyourrequest
wouldhavereceivedthemostcarefulconsideration.‘(Letter to TAC from E. Allen. Qvist

16
Tasmanian Aboriginal Centre Inc December2001



Curator.RoyalCollegeof SurgeonsHunterianMuseum,27 May 1986.

64. In March 1990ProfessorCraigDuncanandElizabethAllen advisedour visiting
delegatesthattheOdontologicalMuseumhadabout50 Aboriginal skulls, andno remainson
loanelsewhere.TheCollege’spowerof disposalis limited by termsoftrust eg for purposeof
scient~flcstudy‘.~TACFile note.M Mansell.16March 1990]

65. The Odontological Museum’sletterofreplyto usof 19 July 1994confirmedtheyheld
2 skulls from Tasmania,addingthat ‘The skull is certainlynotofa Tasmanianandthe
cranium is ofunknownprovenance.

66. TheMuseuminformedus in thesameletteroftheirnewly developedpolicy, under
whichour repatriationrequestwasrefused.

‘Thefollowingpolicyregardingthereleaseofhumanmaterialhasrecentlybeen
agreedby thegoverningbody(that is theCouncil) oftheRoyalCollegeofSurgeons:
So far ashumanmaterialderivedfromnamedindividualsis concerned,theMuseumswill
considerrequestsfor its return receivedfromcloserelativessympathetically,providedthat
(i) theycan furnish legalevidenceoftherelationship, (ii) thewishesofthenamedindividual
arenotcontravenedand(iii) providedthatreturn doesnot involvecontraventionofany
relevantBritish or internationalregulation.Anydecisionto returnsuchmaterialcan be taken
only afterdueconsiderationby theCounciloftheRoyalCollegeofSurgeonsofEngland.

Asyoucan seenoneofour extantTasmanianremainsfall into thiscategorysolam
afraid thatwecannotagreeto yourrequest.’ [CarolineGrigson,AssistantConservator]

67. At ameetingwith ourdelegatesin 1997,CollegerepresentativesStellaMason,Keeper
of theCollections,JanPickeringandCraigDuncanacknowledgedthesametwo skulls wereof
TasmanianAboriginesandinvaluableto scientificresearchon traditionaldiet beforewhite
contact.Our delegateswereshownoneoftheskulls, thejaw ofwhichhadbeencut into aspart
of dentalresearchandtold it wasover 1000yearsold. [L Lowery,JJames& C Spotswood:Reportof
TasmanianAboriginal CentreRepatriatonDelegationto UK & Europe.TAC.Nov 1997]

68. Royal Collegeof Surgeons,HeritageDepartmentwroteto TAC in July 1998) that
‘Members[of theHeritageCommittee]wereimpressedbytheargumentsputforwardin your
paperandweresympatheticto theconcernsoftheT.A.C. Theyfelt that current College
policywasstill sufficientto coverall thehumanmaterial in thecollections.Howeverthey
agreedthat themattershouldberegularlyreviewed.’
Theletterrepeatedthesamepolicy asGrigson’sletterof 1994

69. In July 2001wereceivedadvicefrom theAustralianDepartmentofForeignAffairs
andTradethattheRoyalCollegeofSurgeonsandsomeotherprivateinstitutionsarewilling
to proceedwith repatriation. ‘They will wish to knowwheteherthedelegationwill be in a
positionto negotiatespecifictermsfor suchissuesasfateofremainson return (egfor
disposal,collection, scientificaccessetc)’ [AustralianHigh Commissionfax 2 August2001]??

70. From this documentwe learnedfor thefirst time thattheCollege’sHistorical
CollectionholdssevenTasmanianAboriginalbones‘decoratedfor ritualuse’,and aslide
with skin andhairofTruganini.

71. TheCollege’sfaxedletterofOctober2001expressedgreatwillingnessto cooperate

fully with our two requestsin our letterofSeptember2001 for aninventoryof anypossible
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Tasmanianremainsand for any furtherinformationabouttwo missingskulls. Therewasno
referenceat all in the letterto ourtwo otherrequestsfor theremainsto berepatriated,and for
forensicdataon threeskulls whichwecouldhaveanalysedby physicalanthropologistsin
Australiato resolveuncertaintyabouttheskulls’ provenance.(SimonChaplin, SeniorCurator)

4. Oxford University

72. OxfordUniversityadvisedTAC’s delegatein 1985 in aphoneconversationthat any
TasmanianAboriginalhumanremainstheymayhaveoncehadhadbeentransferredto the
British Museum[TAC Filenote 10 Sept1985.M Mansell]. TheTAC wrote to theUniversityin 1985
and 1986,seekingto confirmthis.

73. In 1994wewrotetwice to theDepartmentsof HumanandComparativeAnatomy
requestingtherepatriationof 4 TasmanianAboriginal skulls whichresearchindicatedwere
heldin theDepartment’scollections,andinformationaboutany Tasmanianremainsin the
collections.

74. We receivedno reply to any of ourlettersto theUniversity.

75. Informationfrom researchersin recentyearshasconfirmedthatthe4 Tasmanianskulls
arecurrentlyheld in boththeOxfordUniversityMuseumofNaturalHistory (1 skull) andthe
Oxford University Instituteof Biological Anthropology(3 skulls).

76. We haveno informationon theOxfordUniversity’spolicy on deaccessioninghuman
remainsfrom its museumsandinstitutes.HoweverwenotethatOxford UniversityCouncil
endorsedtherecommendationby thePitt RiversMuseumCommitteethat Aboriginalhuman
remainsin Pitt RiversMuseumbe repatriatedto Australiain 1991. [Houseof CommonsEnquiry
into CulturalProperty.Pitt RiversMuseummemorandum.353:9]

4.1 Oxford University Museumof Natural History 1 skull

77. In 1997,throughtheinterventionof theAustralianHigh Commissionwho arrangedthe
meeting,ourdelegateswereableto meetwith Dr TomKempandDr ChrisNorris at the
MuseumofNaturalHistory. Theywereshowna skull andgivenareporttitled ‘Reporton
OUM 17713:Skull ofTasmanianAborigine’ whichcompilesdocumentationfor theskull
provenancingit to Tasmania.[L Lowery,JJames& C Spotswood:Reportof TasmanianAboriginal Centre
RepatriatonDelegationto UK & Europe.TAC.Nov 1997]

A repatriationclaim for thisskull is beingprepared.

4.2 Oxford University Institute of BiologicalAnthropology 3 skulls

78. Wehavelearntthat aresearcherhadsightedandidentified3 Tasmanianskulls in the
BiochemistryLab oftheInstitutein June1993.A studentfrom anoutsideuniversitywas
comingto takemeasurementsof theirtemporallobes.Thesewere3 of theskulls formerly in
theDepartmentofHumanAnatomy.

A repatriationclaim for theseskulls is beingprepared.
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4.3 Oxford University Department ofHuman Anatomy & Genetics- possibly1 skull

79. Pitt RiversMuseumreturnedremainsto AustralianAboriginesin 1991andhavesince
repeatedlytold usthereareno Aboriginal remainsin themuseum.Howeverin 1997Chris
Goodsen,thenActingDirectorofPitt Rivers,toldourdelegatesthat skull AUS 80 1021,said
to havebeencollectedby CaptainJamesCook, is still on loanfrom theOxfordUniversity
DepartmentofHumanAnatomyto Pitt RiversMuseum.Goodsensaidit is still notknown
whetherthis skull is that of aTasmanianora Maori andthatrequestsshouldbedirectedto the
DepartmentofHumanAnatomy.[L Lowery,JJames& C Spotswood:Reportof TasmanianAboriginal
CentreRepatriatonDelegationto UK & Europe.TAC.Nov 1997]

80. In October2001 wewroteto theDepartmentofAnatomyaskingfor all datafrom any
researchon theskull whichwecanhaveanalysedby physicalanthropologistsin Australiato
resolveuncertaintyabouttheskulls’ provenance.To datewehavehadno responseto this
lettereither.

5. CambridgeUniversity Departmentof BiologicalAnthropology,
Duckworth Collection 4 skulls

81. TheUniversityoperatesundertheCambridgeUniversityTrust.

82. In 1990,Dr Jim Garlich,theretiringheadofBiological Anthropologymetwith TAC
delegates.Garlichadvisedthat theAustralianAboriginalremainsnumbered‘about100
individuals’ (includingTasmanianremains)andthat theDepartment’spolicy is ‘that the
collectionwill notberetainedwhereit canbe shownthattheremainswere “illegitimately or
illegally” obtained.[The Department]would supportefforts of “close kin” seekingto recover
remainsofknown,namedindividuals.’[M Mansell: HumanRemainsTripjournalMay/June1990
TAC.7&8 June1990]

83. Dr Garlichacknowledgedthat little researchhadbeendoneon theAboriginal
collectionrecently.[M Mansell: HumanRemainsTrip journal May/June1990TAC. 7 &8 June1990]

84. ‘...theDuckworthCollection [is] an internationalresource....keptsolelyasa resource
for scient~flcresearch.TheDuckworthLaboratoryis notpart ofa Museum...Thematerialis
availableto bonafideresearchworkersto carry outosteological-basedresearchinto human
andnon-humanprimateevolutionandvariation.’ [R A Foley: TheDuckworthOsteologicalCollection
atTheUniversityof Cambridge,in WorldArchaeologicalBulletin 1992No 6:54,56]

85. In responseto theTAC’s letterofrequest(11 July 1994)theUniversity’sDepartment
of Anatomy(ProfessorLund,19 July 1994)advisedthat all anthropologicalremainsin the
departmenthadbeentransferredto theDepartmentofBiological Anthropology,andreferred
usto Dr RA Foley,DirectoroftheDuckworthCollections.

86. TAC wrote to Dr Foleyin October1994to requestTasmanianAboriginal remains
andfull detailsof all TasmanianAboriginalmaterialin theircollection.We havenothadyet
anyresponse.

87. In 1999 theFoundationfor Aboriginal andIslanderResearchAction (FAIRA), an
AustralianAboriginalorganisationresearchingAboriginalmaterialin British institutionson
behalfofAboriginal communities,reportedthat theheadof theCambridgeBiological
AnthropologydepartmenthadrefusedFAIRA’s researchersaccessto theDepartment’s
records.(LyndonOrmond-Parker,fax, 11 March 1999)
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6. National Museumsof Scotland,Edinburgh 1 skull

88. TheMuseumoperatesundertheNationalHeritage(Scotland)Act 1985.

89. Dr MarkShaw,KeeperofNaturalHistory, toldTAC’s delegatevisiting the Museum
in 1990 thatsevenAboriginalskulls includingonefrom Tasmaniawerekept in theNatural
History sectionoftheMuseumwith thebirds andmammals.Shawtoldourdelegatethatthe
Tasmanianmaterialwasan ‘irreplaceable’partofthe collectionbecauseTasmanian
Aboriginesare ‘extinct’. Hewasnotableto give an exampleof thevalueto themuseumof
havingtheremains.[M Mansell: HumanRemainsTrip journalMay/June1990 TAC.14June1990]

90. In responseto ourlettersof requestofJuly andAugust1994,theMuseumreplied:

‘TheActofParliamentunderwhichwe operatedoesnotpermittheNationalMuseums
to deaccessionmaterialofculturalor scient~ficimportance;norwouldwe wish to do sosince
this museumis an internationalresourcepreservingmaterialfrom everypart oftheglobe.’
TheMuseumundertookto notdisplay theskull andto makeit available‘only to accredited
scholars.(9 December1994.Mark Jones,Director)

91. In reply weobjectedto any useof theremainsof ourancestorsforresearch;‘this
practiceis very offensiveto us’,andaskedwhatconsiderationshadinfluencedtheirrefusal.

NationalMuseumsreplied:
‘We believethatinformationderivedfrom materialofthis kindmaybe ofreal

importanceto humanityin thefutureandthat this is oneofthereasonswhy it shouldbe
preserved.‘(10 February1995.Mark Jones,Director)

Museums possiblyholding TasmanianAboriginal remains:

7. University College,London University

92. We haveyetto contactthe University College,London about the possibility ofthem
still havinga sampleof mummifiedscalpwhichwastakenin theearly 1960sfrom ahead
preservedin whiskey in abottle in theDublin Universitycollections.Our delegatesrepatriated
theheadto Tasmaniain 1991.

8. Royal Collegeof Surgeons,Dublin

93. We intendalsoto confirmwith Royal Collegeof Surgeons,Dublin whether there are

Tasmanianremainsstill in theircollectionsof Aboriginalremains.

94. Wetha you for theopportunitytodayto presentour submission.We wouldwelcome

theopportunity o putourcaseto you in personif thatwould be helpful.

Michael Mansell
LegalManager

7 December2001
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