ATSIC

CHAIRMAN

Professor Norman Palmer

c/o Cultural Property Unit

Department for Culture Media and Sport
2-4 Cockspur Street

London SW1Y 5DH

United Kingdom

Dear Professor Palmer

Thank you for your correspondence dated 23 August 2001 in relation to an invitation to
contribute to the Working Group on Human Remains hearings process.

ATSIC accepts the invitation on the basis of its legislative duty under the Aboriginal and
Torres Strait Islander Commission Act 1989 which vests in it the responsibility of
representing Aboriginal peoples and Torres Strait Islander peoples interests in such processes.

ATSIC has prepared a written submission to the Working Group, which will be forwarded
electronically in the first instance and followed up by a hard copy including reference
material.

In addition, ATSIC considers this issue as so important that it will send an Indigenous
delegation to meet with the Working Group to provide an oral presentation to compliment the
written submission.

It is understood that hearings will be heard on the 18 December with actual times to be
finalised.

Once again thank you for the opportunity to provide input to this enquiry and I urge the
Working Group to take note of the rights and sensitivities of Aboriginal peoples and Torres
Strait Islanders in relation to this vitally important cultural issue when preparing its final
advice on, the outcome of the process to the Minister.

~

Geoft lark

30 November 2001
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ABORIGINAL AND TORRES STRAIT ISLANDER
COMMISSION
(ATSIC)

SUBMISSION

TO THE UK WORKING GROUP ON HUMAN REMAINS

“Indigenous laws hold that the deceased will not enjoy spiritual rest until they

are returned to their ancestral home and given the last rites in accordance with

tradition. For this reason, Indigenous people feel a deep responsibility to their

ancestors to respect their remains and to repatriate them, if necessary, to their
rightful burial grounds.”

Aboriginal and Torres Strait Islander
Social Justice Commissioner as quoted in i
Qur Culture: Our Future - Report on |
Australian Indigenous Cultural and y
- Intellectual Property Rights, p.27 ‘

November 2001 ‘
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FOREWORD

This submission is made on behalf of Aboriginal peoples and Torres Strait Islanders
by Mr Geoff Clarke, Chairperson of the Aboriginal and Torres Strait Islander
Commission (ATSIC). It serves as the official response to an invitation from the UK
based Working Group on Human Remains (WGHR) for ATSIC to contribute to the

process.

£

Geoff Clark

Chairperson

Aboriginal and Torres Strait Islander Commission
Australia

28 November 2001
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EXECUTIVE SUMMARY

Following a comprehensive consultation exercise with Aboriginal peoples and
Torres Strait Islanders by ATSIC in 1994, ATSIC concluded that:

The issues of ownership and control by Aboriginal and Torres
Strait Islander peoples of movable cultural material or property
featured prominently in the consultations. Of particular concern
was the issue of significant Indigenous cultural material held by
institutions both in Australia and overseas.

The most prevailing viewpoint was that the cultural ownership rights of
Aboriginal peoples and Torres Strait Islanders “encompass the right to make
decisions concerning the protection, care and, where desired, the return of that
cultural property to the possession of the relevant community”. This view
particularly prevailed in relation to:

Human skeletal remains, tissue material and burial artefacts;

e Significant objects of religious and cultural property, in accord
with Aboriginal peoples and Torres Strait Islanders tradition; and

e Cultural objects which are of particular historical significance

to Aboriginal peoples and Torres Strait Islanders.
Source: Recognition Rights & Reform

Taking account of these views ATSIC commends this submission to the WGHR.
The submission aims to provide the WGHR with information that will enable it
to address its Terms of Reference (TOR), in particularly TOR 2 to 5, which are:

2. To examine the powers of deaccession or other types of release of the
human remains held in museums and galleries that are governed by
statute and to consider the desirability and possible forms of legislative
change in this area.

3. To consider the circumstances in which material other than, but
associated with, human remains might properly be included within any
proposed legislative change in respect of human remains.

2. To take advice from interested parties.

3. To consider the desirability of a Statement of Principles (and
supporting guidelines) relating to the care and safe-keeping of human
remains and to the handling of requests for their return. Also, if the
Panel considers it appropriate, to draw up the terms of such a
Statement and guidelines. (The Group interprets “care and safe-
keeping of human remains” as including all forms of treatment,
including use and presentation).

ATSIC acknowledges that other Indigenous stakeholder groups have also been
invited to make contributions. In that context ATSIC does not make this
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representation to devalue or undermine other Indigenous contributions. ATSIC
does so to honour its legislative duty under the Aboriginal and Torres Strait
Islander Commission Act 1989, Section 7 (1)(n), which states:

To take such reasonable action as it thinks necessary to protect
Aboriginal and Torres Strait Islander cultural material and
information, being material or information that is considered
sacred or otherwise significant by Aboriginal persons or Torres
Strait Islanders.

Source: Aboriginal and Torres Strait Islander Commission Act 1989

The preferences and aspirations of Aboriginal peoples and Torres Strait
Islanders concerning principles and protocols for the storage, handling and
return of human remains from the UK are documented under the heading
“Statement of Principles and Guidelines”. This Statement would need to be
carefully considered by the WGHR and the British Parliament to ensure that the
sensitivities of traditional owners / custodians are adequately taken into account
in the repatriation process.

This submission provides a background on the role of ATSIC as the key
authority for the international repatriation of Indigenous human remains and
outlines ATSIC’s current policy for the protection of human remains held in
overseas collecting institutions and recommended procedures for their return to
Australia, should legislation be amended accordingly for public funded
institutions.

Further, the submission advocates for:

e the need to have Indigenous human remains unconditionally returned
to Indigenous communities in Australia;

e  changes to current UK legislation to allow the repatriation of
Indigenous human remains from public funded collecting institutions;

e  access to information contained in collecting institutions in the UK for
traditional owners / custodians; and

e  the development of cooperative arrangements to allow for
uncomplicated processes for returns between the UK and Australia.

To assist the Working Group with their understanding of ATSIC and its role in
the repatriation process, a collection of relevant attachments are provided for
reference:

. Attachment A, ATSIC’s current Policy on the Protection and Return
of Significant Cultural Property.

e  Attachment B, a flow chart illustrating a recommended process for
repatriation, as endorsed by the ATSIC Board of Commissioners.

. Attachment C, an extract from an extensive study of Indigenous
cultural property held in overseas collecting institutions titled
Aboriginal and Torres Strait Islander Collections in Overseas
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