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DearProfessorPalmer

Thankyou for yourcorrespondencedated 23 August2001 in relationto an invitation to
contributeto theWorking Groupon HumanRemainshearingsprocess.

ATSIC acceptstheinvitation on thebasisof its legislativedutyundertheAboriginaland
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adviceonatheoutcomeof theprocessto theMinister.
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ABORIGINAL AND TORRES STRAIT ISLANDER
COMMISSION

(ATSIC)

SUBMISSION

TO THE UK WORKING GROUPON HUMAN REMAINS

“Indigenous laws hold that the deceasedwill not enjoy spiritual rest until they
are returned to their ancestralhomeand given the last rites in accordancewith
tradition. For this reason,Indigenouspeoplefeel a deepresponsibility to their
ancestorsto respecttheir remains and to repatriate them, if necessary,to their

rightful burial grounds.”

AboriginalandTorresStraitIslander
SocialJusticeCommissionerasquotedin

Our Culture: OurFuture - Reporton
AustralianIndigenousCultural and

IntellectualPropertyRights,p.27

November2001
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FOREWORD

This submissionis madeon behalfofAboriginalpeoplesandTonesStrait Islanders

by Mr GeoffClarke,ChairpersonoftheAboriginal andTonesStrait Islander

Commission(ATSIC). It servesastheofficial responseto an invitation from theUK

basedWorking Groupon HumanRemains(WGHR) for ATSIC to contributeto the

process.

GeoffClark
Chairperson
AboriginalandTonesStrait IslanderCommission
Australia

28 November2001
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EXECUTIVE SUMMARY

Following acomprehensiveconsultationexercisewith Aboriginalpeoplesand
TonesStrait Islandersby ATSIC in 1994,ATSIC concludedthat:

The issuesofownershipandcontrol byAboriginaland Torres
StraitIslanderpeoplesofmovablecultural materialorproperty
featuredprominentlyin theconsultations. Ofparticular concern
wastheissueofsign?ficantIndigenouscultural materialheldby
institutionsboth in Australiaandoverseas.

2. Themostprevailingviewpointwasthatthecultural ownershiprights of
AboriginalpeoplesandTonesStrait Islanders“encompasstheright to make
decisionsconcerningtheprotection,careand,wheredesired,thereturnofthat
culturalpropertyto thepossessionoftherelevantcommunity”. This view
particularlyprevailedin relationto:

Humanskeletalremains,tissuematerialandburial artefacts;
• Significantobjectsofreligiousand culturalproperty,in accord

with AboriginalpeoplesandTonesStrait Islanderstradition; and
• Cultural objectswhichareof particularhistoricalsignificance

to AboriginalpeoplesandTonesStrait Islanders.
Source:RecognitionRights& Reform

3. TakingaccountoftheseviewsATSIC commendsthis submissionto theWGHR.
Thesubmissionaimsto providetheWGHRwith informationthatwill enableit
to addressits TermsofReference(TOR), in particularlyTOR 2 to 5, whichare:

2. Toexaminethepowersofdeaccessionor other typesofreleaseofthe
humanremainsheldin museumsandgalleriesthataregovernedby
statuteandto considerthe desirabilityandpossibleformsoflegislative
changein thisarea.

3. To considerthecircumstancesin whichmaterialother than, but
associatedwith, humanremainsmightproperly be includedwithin any
proposedlegislativechangein respectofhumanremains.

2. To takeadvicefrom interestedparties.

3. To considerthedesirabilityofa StatementofPrinczples(and
supportingguidelines)relatii’~gto thecare andsafe-keepingofhuman
remainsandto thehandlingofrequestsfor their return. Also, ~fthe
Panelconsidersit appropriate,to draw up thetermsofsucha
Statementandguidelines.(TheGroup interprets“care andsafe-
keepingofhumanremains” as includingallforms oftreatment,
includinguseandpresentation).

4. ATSICacknowledgesthatotherIndigenousstakeholdergroupshavealsobeen
invitedto makecontributions. In that contextATSIC doesnotmakethis
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representationto devalueor undermineotherIndigenouscontributions. ATSIC
doessoto honourits legislativeduty undertheAboriginalandTorresStrait
IslanderCommissionAct1989, Section7 (1)(n),which states:

To takesuchreasonableaction as it thinksnecessaryto protect
Aboriginal andTorresStraitIslandercultural materialand
information,beingmaterialor informationthat is considered
sacredor otherwisesign~ficantbyAboriginalpersonsor Torres
StraitIslanders.

Source: AboriginalandTorresStraitIslanderCommissionAct 1989

5. ThepreferencesandaspirationsofAboriginalpeoplesandTonesStrait
Islandersconcerningprinciplesandprotocolsfor thestorage,handlingand
returnofhumanremainsfrom theUK aredocumentedundertheheading
“Statementof Principlesand Guidelines”. This Statementwould needto be
carefullyconsideredbytheWGHR andtheBritish Parliamentto ensurethatthe
sensitivitiesoftraditionalowners/ custodiansareadequatelytakeninto account
in therepatriationprocess.

6. This submissionprovidesabackgroundon therole ofATSIC asthekey
authorityfor the internationalrepatriationofIndigenoushumanremainsand
outlinesATSIC’s currentpolicy for theprotectionofhumanremainsheld in
overseascollectinginstitutionsandrecommendedproceduresfor theirreturnto
Australia,should legislationbe amendedaccordinglyfor public funded
institutions.

7. Further,thesubmissionadvocatesfor:

• theneedto haveIndigenoushumanremainsunconditionally returned
to Indigenouscommunitiesin Australia;

• changesto currentUK legislationto allow therepatriationof
Indigenoushumanremainsfrom public fundedcollectinginstitutions;

• accessto informationcontainedin collectinginstitutionsin theUK for
traditionalowners/ custodians;and

• thedevelopmentof cooperativearrangementsto allow for
uncomplicatedprocessesfor returnsbetweentheUK andAustralia.

8. To assisttheWorking Groupwith theirunderstandingofATSIC andits role in
therepatriationprocess,acollectionof relevantattachmentsareprovidedfor
reference:

• Attachment A, ATSIC’s currentPolicy on theProtectionandReturn
ofSign~flcantCultural Property.

• Attachment B, a flow chartillustrating arecommendedprocessfor
repatriation,asendorsedby theATSIC Board of Commissioners.

• Attachment C, an extract from an extensivestudyof Indigenous
cultural property held in overseascollectinginstitutionstitled
Aboriginaland TorresStraitIslanderCollectionsin Overseas

Aboriginal & TonesStrait IslanderCommission(ATSIC)Submissionto the UK Working Groupon HumanRemains29/11/01
Page8of 50



Museumsprovidinginformationon anumberofcollectinginstitutions
aroundtheworld thathold Indigenoushumanremains.

• Attachment D, relevantUnitedNationsinstrumentsthat shouldguide
theprocess.

• Attachment E, PrimeMinisterialJointStatementon Aboriginal
Remains(4 July 2000).

9. In formulatingthis submission,ATSIC hasalsosoughtthe adviceof anumber
ofpeakAustralianGovernmentauthoritiesincluding:

> DepartmentofForeignAffairs andTrade(DFAT);
> AustralianHigh Commissionin London;
> Departmentof PrimeMinisterandCabinet(PM&C);
> Departmentof Communication,InformationTechnologyandtheArts

(DoCITA); and
> Departmentof ReconciliationandAboriginalandTonesStrait Islander

Affairs (DoRATSIA)

10. Representativesof theseauthoritiesformedan Inter-DepartmentalCommittee
(IDC), whichhasmettwice to discussthe internationalrepatriationissueandthe
requirementsoftheWGHR.

11. TheAdvisory CommitteeofIndigenousExpertssetup by ATSIC underS.13 of
theATSIC Act hasalsodiscussedthecontentsofthis submission.Theviewsof
all thesepartieshavebeengivendueconsiderationby ATSIC in thefinal
analysisof compilingthissubmission.

12. Theeffortsof theWGHR andtheco-operationoftheBritish Governmentand
theinstitutionsinvolvedaregreatlyappreciatedby ATSIC. Primarily, becauseit
providesaprocessfor theeffectiveresolutionofyet anotherimpedimentto the
achievementof trueandlastingreconciliationbetweenAboriginalpeoplesand
TonesStrait IslandersandtheremainingpopulationofAustralia.

14. ATSIC thankstheBritish Governmentandcollectinginstitutionsfor the
cooperationtheyhaveshownto datein relationto therepatriationofIndigenous
humanremainsbackto Australia,andfortheopportunityaffordedby the
WGHRto continuebuilding on thefoundationsestablishedby PrimeMinister
TonyBlair andPrimeMinister JohnHowardofAustraliaasaresultoftheir
releaseof aPrimeMinisterial JointStatementon AboriginalRemains(4 July
2000). Thefull statementappearsatAttachment“E” to this submission.

15. Subjectto availablepersonnelandresourcesit is ATSIC’s intentionto supporta
delegationto attendatthescheduledhearingof theWGHR on 18 December
2001 forthepurposeofelaboratingon thecontentsofthis submissionand
providingtheWGHRwith theopportunityto heardirectly from ATSIC andkey
Indigenouscommunityrepresentativeswhy it is importantto haveremainsand
associatedculturalmaterialsreturnedto thetheir rightful owners— Indigenous
peoplesthroughoutAustralia.
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RECOMMENDATIONS

16. It is recommendedthattheUK basedWorking Groupon IndigenousRemains:

• acknowledgethat ATSIC has the legislativeauthority to make
written and oral representationsto the WGHR to protect the rights and
interestsof its constituencyand that ATSIC is in the processof finalising
a strategicapproachwith Indigenous stakeholders;

• note the culturally sensitivenature that the repatriation of
Indigenoushuman remains and associatedcultural property has to
Indigenouspeoples;

• commendthe Commonwealthof Australia for its efforts to repatriate
Indigenous human remains and associatedcultural property at a domestic
level and requestit to support the strategic approachcurrently being
devised by ATSIC to expeditethe return of Indigenoushuman remainsto
their traditional owners / custodians;

• recognisethat any repatriation of Indigenoushuman remainsor
associatedcultural material must be unconditional and that thewishesof
relevant Indigenousstakeholdersare taken into consideration;

• note the goodwill shownby the British and Australian
Governmentsin relation to repatriation, in particular the key intentions
contained in the Joint Prime Ministerial Statement,and notethat a
number of private and public collectinginstitutions have indicated to the
Australian Governmentand ATSIC a willingness to cooperatein the
repatriation ofIndigenous human remains held in their collections;

• encouragethe UK Government to act in the spirit ofthe 1970
UNESCO Convention in relation to the protection and return of
Indigenoushuman remains and cultural property to ensurethat no
further illegal transfer or collection of Indigenoushuman remains and
cultural property occurs in the future;

• adopt anall encompassingapproach,when providing thefinal
adviceto the Minister, to reflect more appropriately Indigenouspeoples’
beliefsand practices that all aspectsof their culture and relationships is
intrinsically interconnectedfor the purposeof maintaining balance,
nurturing group harmony and protecting the collective identity.
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1. THE ABORIGINAL AND TORRES STRAIT ISLANDER COMMISSION

17. ATSIC is astatutoryauthorityoftheCommonwealthofAustraliaestablished
undertheprovisionsoftheAboriginaland TorresStraitIslanderCommission
Act1989with anationalnetworkandcentraladministrationbasedin Canberra,
Australia’snationalcapital.

18. UnderlegislationATSIC is Australia’sprincipaldemocraticallyelected
Indigenousorganisationandis vestedwith themandateto advocatethe
particularinterestsandvaluesofAboriginal peoplesand TonesStrait Islanders
within theprocessesofgovernmentat Commonwealth,State/Territoryandlocal
levels.

19. In 1995,ATSICproducedacomprehensiveconsultativereporttitled
Recognition,Rights& Reform. This reportwasproducedin responseto a
requestdated14 January1994 from thethenActing PrimeMinister,TheHon
PaulKeating,seekingtheformal viewsofATSIC on furthermeasuresthatthe
Governmentshouldconsiderto addressthedispossessionofAboriginal and
TonesStrait Islanderpeoplesaspartof its responseto the 1992High Court
decisiononnativetitle.

20. After extensiveconsultationwith IndigenouscommunitiestheRR&R Report
recordedthat:

Aboriginal and TorresStraitIslanderpeoplesare increasingly
insistingthatthefull rangeoftheir cultural and intellectual
propertyrights be acknowledgedandprotected. Theserights
addressthepreservationandcare,protection,managementand
control byIndigenouspeoplesoftheir cultural artefacts,human
remains,archaeological,historical andsign~icanttraditional
sites,traditionalfoodresourcesandtraditional and
contemporarycultural expressions.Theyincluderights to the
understandingandknowledgeof andtheideascontainedin
cultureandin manyformsofcultural expressionsuchasrituals,
legendsanddesigns’

21. ATSIC’s vision, asoutlinedin the2001-2004CorporatePlanis:

AboriginalandTorresStraitIslanderpeoplesfreelyexercisingour
legal, economic,socialand cultural andpolitical rights.

22. ATSIC is committedto securingrecognitionoftherightofAboriginalpeoples
andTonesStraitIslandersto exerciseandenjoyall therightsthat inhereto them
astheIndigenouspeoplesandcitizensofthecountry.

23. ATSIC hasbeenaccreditedby theUnitedNationsasaNon-Government
Organisation(NGO)in ConsultativeStatuswith theEconomicandSocial

1 Page99 (Section6.2) CulturalIntegrityandHeritageProtection,Recognition,Rights& Reform
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Council. This givesit independentaccessandan independentvoiceatUN
forums. It participatesin theannualsessionsoftheUN Working Groupon
IndigenousPopulations(WGIP) andotherinternationalstandard-setting
activities.

24. Within Australia,ATSIC hasplayedamajoradvocacyrole on issuessuchas:
• AboriginalDeathsin Custodyandmandatorysentencing;
• TheStolenGenerations;and
• NativeTitle.

25. In the2000-01 financialyearATSIC administeredabudgetof approximately
$1.2 billion for the advancementofIndigenousAustralians.This represents
abouthalfof theCommonwealth’sallocationfor Indigenousprograms.
However,eventhecombinedallocationfalls way shortoftheneedto effectively
improvethequalityof life of Indigenouspeopleswithin Australia.
Consequently,ATSIC’s fundingrole doesnot diminishtheresponsibilityof
othergovernmentagenciesto provideservicesto theirIndigenouscitizens.
ATSIC’s capacityto fundis restrictedto supplementingotherfunding
arrangementswherenecessaryor whereamoreculturallyappropriateserviceis
required.

26. Most ofATSIC’s fundinggoesto Indigenouscommunityorganisationsfor them
to provideservicesto local peoplesuchas:

• Communitydevelopmentandemployment;
• Housingandrelatedinfrastructure;
• Legal aid;
• Nativetitle representation;and
• MaintainingIndigenouscultural identity.

27. TheWGHR is advisedthat ATSIC is in theprocessof finalising adraft strategy
concentratingon acoordinatedapproachto therepatriationofIndigenoushuman
remainsfrom theUK. Thatstrategywill encompassall thekey intentions
containedin thePrimeMinisterial JointStatement.This draft strategywill be
providedto all relevantstakeholdersfor commentandrefinementprior to being
implementedin thenearfuture.Thepreferredmodel forrepatriationwill also
involve anIndigenousorganisation,fundedby ATSIC, to researchand
coordinatethereturnof Indigenoushumanremainsfrom overseas.

It is recommendedthat the WGHR acknowledgethat ATSIC has the legislative
authority to makewritten and oral representationto the WGHR to protect the
rights and interests of its constituencyand that ATSIC is in theprocessof
finalising a strategicapproachwith Indigenousstakeholders.
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2. OTHER COMMONWEALTH OF AUSTRALIA LEGISLATION

28. ATSIC is guidednot only by its own legislationbut alsoby TheAboriginal and
TorresStraitIslanderHeritageProtectionAct1984 (ATSIHP) in relationto the
careandprotectionofIndigenoushumanremains,andtheir repatriationfrom
collectinginstitutionslocatedwithin andoutsideofAustralia.

29. TheATSIHPAct is theprincipalCommonwealthlegislationprotecting
IndigenousheritageinAustralia. UnderthisAct, theresponsibleMinister can
maketemporaryor long-termdeclarationsto protectareasandobjectsof
significanceunderthreatofinjury ordesecration.ThisAct alsoencourages
heritageprotectionthroughmediatednegotiationandagreementbetweenland
users,developersandIndigenouspeoples.

30. TheSectionofthis Act thatis specificallyrelatedto thissubmissionis Section
21(1)(c) which states:

WhereAboriginalremains,otherthan remainsdiscoveredin
Victoria, are deliveredto theMinister, whetherin pursuanceof
a declarationmadeundersection12 or otherwise,he or she
shall~fthereis no suchAboriginal orAboriginals— transfer
theremainsto aprescribedauthorityfor safekeeping

31. Underthis SectionoftheAct, theMinisterresponsiblehasallocatedthis
prescribedbodystatusto theNationalMuseumofAustralia(NMA), locatedin
Canberra.

32. It is importantthatthe legislativecontextis reflectedto clarify ATSIC’s roleas
theIndigenousbodywith legislatedkey functionalauthorityin relationto
Indigenousissues,especiallyfor theprotectionandsubsequentrepatriationof
Indigenoushumanremains.

33. ATSIC is currentlyinvolved in interventionactivity with Australianpolitical
partiesin relationto proposedamendmentsto therelevantActsthatrelateto the
protectionofIndigenousheritageandculture,suchas:

• Aboriginal andTorresStraitIslanderHeritageProtectionAct1984;
and

EnvironmentProtectionandBiodiversityConservationAct1999.
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3. PRIME MINISTERIAL JOINT STATEMENT ON ABORIGINAL
REMAINS

The statement

34. ThePrimeMinisterialJointStatementon AboriginalRemainsissuedon 4 July
2000by PrimeMinisterTonyBlair andPrimeMinister JohnHowardrepresents
a landmarkin internationalrepatriationinsofarasit marksa changefrom the
first phasein therepatriationprocesscharacterisedby agreementsfor institutions
to returncollectionsorpartsthereof,to anewphasegiving precedenceto the
developmentofacoordinatedapproachbetweentheUK andAustralia,build on
arecognitionofthe importanceof repatriationto AboriginalpeoplesandTones
Strait Islanders.

35. Thesecondphasein repatriationshiftsthefocusfrom singleinstitutionsand
one-offreturnsto that ofthe likely amendingof nationallegislationandpolicies
thatwill encourageandassistpublicly fundedinstitutionsto handbackhuman
remains.This in turn is likely to haveapositive snowballeffectandfacilitate
repatriationof humanremainsalsoheldin privateUK institutionsandperhaps
alsoleadto thedevelopmentofcooperativeagreementsbetweenAustraliaand
otherEuropeannationsoreventheEuropeanEconomicUnion (EEU).

36. The‘Prime Ministerial statement’statedthattheUK andAustralia“agree to
increaseeffortsto repatriatehumanremainsto Australianindigenous
communities“. Thisstatementcontainsfourkey intentions:

• thedevelopmentofanewcooperativearrangementbetweenAustralia
andtheUK in consultationwith Indigenousorganisations;

• thedevelopmentofprotocolsfor thesharingofinformationbetween
BritishandAustralianinstitutionsandIndigenouspeoples;

• furtherresearchto identify collectionsof Indigenoushumanremains
held in Britain; and

extensiveconsultationto determinethetraditionalcustodians,their
aspirationsregardingthetreatmentof remainsandameansfor
addressingtheseissues.

37. ThePrinciplesandGuidelinesoutlinedin the latterpartofthis submission
providebuildingblocksfor developinganagreedUK-Australianapproachto
returninghumanremainsbackto traditional owners/ custodiansandfocusin
articularonthe fourkey intentionscontainedin thePrimeMinisterial statement
aswell astheWGHR’s TOR 2 to 5.

Developmentsincereleaseof prime ministerial statement

38. TheBritish Governmenthasrespondedpositively to therecommendationsmade
in theHouseof CommonsSelectCommitteereportconcerningtherepatriation
ofhumanremains,asreflectedin theTORfor theWGHR.

39. Theprocessinstigatedby theBritish Governmentto discussin thepublic arena
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possiblechangesto theexistingmuseumlegislationwould appearto havebeen
well receivedbytheUK museumcommunity. Theprocesshasfostered
discussionamongstmuseumprofessionalsto addresstheconcernsthat
Indigenouspeopleshaveaboutthehandlingandrepatriationof theirancestral
remainsin particular.

40. Positiveoutcomeshavealreadybeenderivedfrom thisprocessinsofarassome
collectinginstitutionsnot constrainedby legislationto deaccessiontheir
holdingsrecentlynotified theAustralianGovernmentoftheirwillingnessto
handoverseveralcollectionsofhumanremains.In addition,otherinstitutions
havegoneasfar asproviding lists of Indigenoushumanremainsheld in their
collectionsandindicatedtheywould be preparedto discussthepossibilityof
returningremains.

Aboriginal& TonesStrait IslanderCommission(ATSIC)Submissionto theUK WorkingGrouponHumanRemains29/11/01
Page15 of50



4. WHY APPROPRIATE HANDLING AND REPATRIATION OF HUMAN
REMAINS MATTERS TO TRADITIONAL OWNERS / CUSTODIANS

The importanceof repatriation to Indigenouspeoples

41. Therepatriationof Indigenoushumanremainsis ofparamountimportanceto the
traditional owners/ custodiansandrelativeswho areseekingasenseof closure
to this periodofhistory.

42. Therearepersonalandspiritual feelingsof attachmentto remainsaswell as
theircultural andhistoricalsignificance.This emotionunderpinsthesensitivity
of this issueto Indigenouspeoples.Oncethehumanremainsarereturned,a
communitycansatisfyits spiritual needsandcultural imperativesto seethatthe
deadhavebeentreatedwith duerespectandceremony.In manycasesthe
humanremainsareburiedaccordingto customsin aplacedesignatedby the
community.

43. Sacredobjectsholdthesamemeaningto Indigenouspeoplesthatotherreligious
artefactshold for membersof otherreligions. In addition,AboriginalandTones
Strait Islanderspirituality insiststhat someceremonies,items andplacesbe kept
secretandviewedonly by appropriatepeople.Theideaofhavingtheseobjects
on displayto the generalpublic is thereforerepugnantto Indigenouspeoples.

Thepre-eminentrights ofAboriginal andTorresStraitIslander
communitiesover their humanremainsandculturalpropertyis
an essentialpre-requisitefor theexerciseofbasichumanrights
andfundamentalfreedoms.The rights tofreedomofreligious
expressionandpracticeandtheimportanceofcontrolover
cultural heritageto the identityandfuture ofindigenous
communitiesarefundamental.The circumstancesand
implicationsofthedispossessionofcommunitiesandthe
consequentstudyofindigenoushumanremainsarecontributory
factorsin a needfor a resolutionto thecurrentattitudeofsome
UK institutionswhichdenyindigenouspeopletheir rightful
heritage2

It is recommendedthat theWorking Group notethe culturally sensitivenature
that the repatriation ofIndigenoushuman remainsand associatedcultural
property has to Indigenouspeoples.

44. OntheAustralianmainland,TasmaniaandtheTonesStrait Islanders,deceased
Indigenouspeoplewere, and are,treatedwith utmostrespect.While thereare
regionalvariationsin theway deceasedpersonswere/aretreatedduringand after
the funerals,therearecommonbeliefssharedby Indigenouspeoplesthroughout
Australia,including:

2 Para6. Minutesof Evidenceby theFoundationof Aboriginal andTonesStrait IslanderAdvocacyto

theCulture,MediaandSportCommittee.
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• Only traditionalowners/ custodianshavetheauthorityto makedecisionsaboutthe
treatmentof theirancestors;

• Within eachcommunityorfamily group,only certainmembersofthegrouphavethe
culturalauthorityto makethosedecisions;

• Handlingofhumanremainsmustbe donein anappropriatemannerotherwisetheperson
handlingtheremainsbecomesvulnerableandmaybesubjectedto anunwelcome
sanction;

• Theremainsof deceasedpeoplemustbeburiedon landto which theyhavethestrongest
affinity otherwisetheirspiritswill notbeatrest.

45. It is not considerednecessaryhereto go into detailsin relationto Indigenous
peoples’beliefsandpracticesconcerningthehandlingandburialoftheir
ancestorsastheinformationis containedin numerousanthropologicalrecords
compiledsincethecolonisationofAustralia.

46. Sufficeto saythat during theearlycolonialperiodofAustralia’shistory,
Indigenoushumanremainswereobtainedillegally from morgues,hospitals,
massacresitesandcemeteries,oftenwithouttheconsentofthenextofkin, and
foundtheirway intovariouscollectinginstitutionsaroundtheworld, including
thosein theUK.

47. It is recognisedthattheseIndigenoushumanremainswere:

collectedas objectsofcuriosityandfor thepurposesof
scientUIcstudy, includingpastconcernsaboutcomparative
anatomy~

48. Thebarbaricandinhumanenaturein whichsomeoftheseIndigenoushuman
remainswerecollectedis reflectedin thefollowing quotation:

Furthermore,asthepeoplediedin thecamps,Robinson,who
hadbeengiventhetitle “Protector oftheAborigines“, cut up
their bodiesto distributeamonghisfriends,military officers
andrepresentativesoftheCrown. To giveafewexamplesofhis
activities:Robinsonreportsthaton hisfirst meetingwith
GovernorandLadyFranklin at Wybalennain January1838
they “. . . solicitedmefor curiosities, also theskullofan
aboriginal.” The Governor‘s secretaryCaptainMaconochie
also askedhimfor a skull. The day afterMitaluraparitja diedof
pneumoniain February1838at Wybalenna,thesurgeoncutoff
his headfor Robinsonto haveit “masticated” andsentto
Maconochie.Robinsonlater “etained” thecraniumof
Pintawtawawho diedin August1838andsentit to Lady
Franklin in February1839. SkullNo 94.1.20.1in theNatural
HistoryMuseum‘s Tasmaniancollectionis labelled“Lady

Para158. Culture, Media andSport Committee:SeventhReport - Cultural Property: Returnand
Illicit Trade.

4Para10. Appendix58: Memorandumsubmittedby the TasmanianAboriginal CentreInc. to the
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Franklin”4

49. Theremovalof Indigenoushumanremainsstronglycontributedtowardsan
overall feelingofdispossessionamongstIndigenouspeoplesofAustralia. This
alongwith thecontinuingunjusttreatmentofIndigenouspeoplein Australia,up
until theearly 1970’s,contributedtowardsthefurtheralienationofthe
traditionalowners/ custodiansof this landfrom therestofthepopulation. It is
stronglyfeltthat collectinginstitutions,which continueto hold onto these
Indigenoushumanremainsaspartoftheircollectionsperpetuatethis feelingof
dispossessionandunjusttreatmentandcauseIndigenouspeoplesfurther
spiritual tormentandpain.

50. It hasonly beensince1967underConstitutionalReform5,thatIndigenous
peoplesattainedapositionofequalityin Australia. Following this, successive
federalgovernmentshavegivendueconsiderationto Indigenousissues,
including thatoftheremovalof Indigenoushumanremainsandthepracticehas
ceased.Legislationnow existsat State;Territory andFederallevelsthatmakeit
anoffenceto removeor interferewith humanremains.

Sacredobjects

51. Thesacredobjectsacquiredin thepastby collectinginstitutionsfrom Aboriginal
andTonesStrait Islandercommunitieshold ameaningto their traditional
owners/ custodiansthat is similar to themeaningthatreligiousartefactsand
edificeshold for membersof otherreligiousgroups. Thetaking ofthesesacred
artefactsawayfrom traditionallandsandtheirsocio-culturalcontextshas
damagedtheintegrityof thespiritual andsocialfabricoftheseIndigenous
communities,seriouslycontributingto theirdispossessionby thecolonial
authorities,andthesocio-cultural,economicandhealthproblemsthathave
ensuedandplaguedthecommunitiesto this very day. Onceagain,the
repatriationof theseartefactswill significantly counterthesocio-economicand
culturaldisadvantageexperiencedby AboriginalandTonesStraitIslander
communities.

52. Whilst theseobjectsremainin thecareofforeigncollecting institutions,they
shouldnotbeput in publicdisplayandsubjectedto academicresearch.

Previoussuccesswith repatriation from overseas

53. AboriginalpeoplesandTonesStrait Islandershavebeencampaigningon the
domesticandinternationalstagefor therepatriationofhumanremainsfor more
than30 years. Therehasbeensomesuccessin thereturningofbothhuman
remainsandartefactsfrom foreignholdinginstitutions,particularlyfrom the
UK. Theorganisationofthesereturnshasgenerallybeenfacilitatedby ATSIC
in collaborationwith membersofIndigenouscommunity-basedorganisations.

Culture,MediaandSportCommittee.
ChapterVII Section127— TheConstitution
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54. Successfulrepatriationexercisesincluded:

• Skull held in RoyalCollegeof SurgeonsCollection,Dublin. In March 1990,
representativesoftheTasmanianAboriginalCentre(TAC) andtheFoundationfor
AboriginalandIslanderResearchAction (FAIRA) tookdeliveryoftheheadof a
TasmanianAboriginalman,andbroughttheseremainsbackhome. Thesewere
thefirst humanremainsto berepatriatedfrom theUK to Australia.

• Collectionsheldin PittRiversMuseum(Oxford), UniversityofBradfordand
PeterboroughMuseum.Theremainsof severalindividuals‘werehandedbackby
theseinstitutionsin June1990.

• Remainsheldin theKelvingroveArt GalleryandMuseum(Glasgow). In October
1990 theremainsofthreeindividualswerereturnedby theaboveinstitutionto the
traditionalowners/ custodians.

• UniversityofEdinburghCollection. Theremainsofapproximately330
individualsheldin theAnatomyDepartmentoftheUniversityhavebeenreturned
to Australiain two separateexercises.In 1991 so-called‘Part 1’ ofthecollection
ofhumanremains(mainly skulls) wasreturned.

FurtherhumanremainswerediscoveredattheUniversityofEdinburghin 1997.
TheAboriginal Legal RightsMovement(ALRM) commissionedaconsultantto
cataloguethehumanremainsthroughagrantfrom ATSIC. ATSIC theninitiated
therepatriationof ‘Part2’ oftheEdinburghCollection,taking careto ensurethat
no detailsor sensitivitieswereoverlookedin theplanningof this complextask.

As partof thepolicy of the inclusionof traditionalowners/ custodians,Messrs
TautoSansburyandFrancisLovegrovewerenominatedbythe Kaurnaand
NganingeriCulturalHeritageCommitteesasthetwo mostappropriateSouth
AustralianIndigenousrepresentativesto travel to Edinburghto receive‘Part 2’ of
thecollectionin June2000.

‘Part2’ ofthecollectionofhumanremains(mainlypost-cranialremains)
repatriated,alongwith severalboxescontainingartefacts,anddepositedatthe
NMA fortemporarystorage.TheNMA is currentlyconductingconsultationswith
traditionalowners/ custodiansto havehumanremainsfrom ‘Part 1’ and ‘Part 2’
oftheEdinburghCollectionreturnedto theirrelevantcommunities. Work is also
continuingon thereunificationofthe skullsdepositedin 1991 with thepost-
cranialremainsreturnedin 2000.

Repatriation within Australia

55. Althoughthe aboveinformationatteststo significantachievementsconcerning
theUK repatriationprocess,internationalrepatriationis generallylagging
behinddomesticrepatriation. Since 1990,museumsandotherholding
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institutionsin Australiahavereturnedthemajority oftheprovenancedhuman
remainstheyoriginallyheld. This achievementwaspartlymadepossible
throughtheestablishmentoftheRepatriationof IndigenousCulturalProperty
(RICP)programadministeredbytheDepartmentof Communications,
Information,Technologyandthe Arts (DoCITA) which is locatedin Canberra.
Theprogramprovidesfunding totalling $3m overthreeyearsto theeight state
andterritorymuseumsto assistthereturn ofIndigenoushumanremainsand
secretsacredobjectsto thetraditionalowners/ custodians.Theprogramis
madeup of fundsfrom contributionsfrom State,Territory andCommonwealth
Governments.

56. ThereturnofIndigenoushumanremainsto communitiesis not newin Australia.
TheAustralianMuseumin SydneyandtheMuseumofVictoria in Melbourne
havebeenreturninghumanremainsfor 20 years. TheyhavealsoreturnedMaori
humanremainsandotherculturalpropertyto NewZealand.TheQueensland
Museumhasalsoreturnedsignificantnumbersofcultural items to Papuaand
NewGuinea.

57. ATSIC canalsoprovidefundingto holding institutionssuchasmuseumsand
universitiessothattheymaypreparethenecessarydocumentationon theorigin
ofthehumanremains.Theresearchandfield consultationsareto bejointly
administeredby arepresentativeAboriginalor TonesStrait Islandercommunity
organisationandotherpartiessothattheyownershipofthedocumentationis
sharedor ownedby thecommunity. Fundingis alsoprovidedfor researchon
unprovenancedhumanremainsandculturalmaterial,especiallyobjectsofa
religiousorceremonialnature.

What will happen to remainswhen theyare returned to Australia?

58. Therearetwo optionsfor humanremainsoncetheyarrivein Australia.

59. Firstly, Indigenoushumanremainsthathavealreadybeenidentifiedas
belongingto certainareasandcommunitiescanbe forwardeddirectlyto those
groupsfor themto makeappropriateceremonialarrangements.It is anticipated
thatthemajorityofcollectionsheld in overseasinstitutionswill be provenanced
to acertaindegree.

60. Secondly,Indigenoushumanremainsthathavenotbeenprovenancedwill be
temporarilystoredin akeepingplaceuntil theappropriateanthropological
and/orhistoricalresearchidentifiesthetraditionalownersor custodians.At no
stagewill Indigenoushumanremainsreturnedto Australiago on displayin
museumsorbe includedin existingcollections.

It is recommendedthat the WGHR commendthe CommonwealthofAustralia’s
efforts to repatriate Indigenous human remains and associatedcultural property
at a domesticlevel and requestWGHR to support the strategicapproach
currently beingdevisedby ATSIC to expeditethe return ofIndigenous remains
to their traditional owners / custodians.

Aboriginal & TonesStrait IslanderCommission(ATSIC) Submissionto theUK Working Groupon HumanRemains29/11/01
Page20 of 50



Presentconditions

61. A numberof collectinginstitutionshaveindicatedtheirwillingnessto return
Indigenoushumanremainsto Australiaon theproviso thattheyhavecontinued
accessto theseremainsfor ‘further scientificresearch’.This is a casein point in
relationto comprehensivedatabaseinformationprovidedto ATSIC by the
NaturalHistory Museumin London:

theDirector oftheMuseumalso indicatedthat, subjectto
changesin legislation, it mightreturn someAustralian
Indigenoushumanremainsfrom its collectionon thecondition
thattheybeproperly conservedandremainaccessiblefor
scient~fIcresearch6

62. ATSIC’s positionis thattherepatriationofIndigenoushumanremainsto their
rightful communitiesshouldbeunconditionalandthatthetraditionalowners/
custodianshavethefinal decisionin thedisposaloftheseremainsandnot
collectinginstitutions.

63. TheAustralianHigh Commissionin Londonalsoforwardedto ATSIC extensive
listsofIndigenoushumanremainsheld in thefollowing UnitedKingdom
collectinginstitutions:

• TheNaturalHistory Museum— Listing ofHumanRemainsfrom
AustraliaandtheTonesStrait Islands;

• TheHornimanMuseum— AustralianAboriginalRemains;and
• RoyalCollegeofSurgeons— AustraliaandNewZealandRemains.

64. ATSIC hastakenthe informationcontainedin thesereportsinto consideration
for futurerepatriationprocessesanddiscussionswith Indigenoustraditional
owners/ custodians.

Desirablechangesto British legislation and museumpolicies

65. Althoughit is quite legal for privatelyrunmuseumsin theUK to disposeoftheir
collections,thecurrentlegislationdoesnotallow therepatriationofhuman
remainsfrom British Governmentfundedinstitutions. TheAustralian
Governmentis particularlyappreciativeof theBritish Government’swillingness
to reviewany legislativeconstraintson repatriationofIndigenoushuman
remainsandunderstandsthatit maytakesometime for amendmentsto be
draftedandpassedby theGovernment.

6Para20. Appendix64: Memorandumsubmittedby theAustralianGovernment

It is recommendedthat the Working Group recognisethat any repatriation of
Indigenoushuman remains or associatedcultural material must be
unconditional and that thewishesof relevant Indigenousstakeholdersare taken
into consideration.
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66. TheAustralianGovernment,ATSIC andAboriginalpeoplesandTonesStrait
Islandersarekeento work cooperativelywith Britain in thisprocess.The
‘Statementof PrinciplesandGuidelines’providedin this submissiondocument,
in simpleterms,thepreferencesandaspirationsof traditionalowners/
custodiansconcerningthereturnoftheir ancestralremains,aswell asthe
processandprotocolsthatwouldneedto befollowedbetweennowandtheir
returnhometo ensuretheremainsaretreatedwith dignity andthattraditional
owners/ custodians’customsandbeliefsarerespectedthroughtheprocess.

67. It is essentialthatamendmentsto theexistingUK legislationaddresstwo key
issues:

• enablemuseumtrusteesto deaccessIndigenoushumanremains;and
• makeit illegal for collectinginstitutionsin theUK to acquireand/or

retainIndigenoushumanremainsandcultural itemsof significance
(itemsof a secret/sacrednature).

68. Changesto thelegislationunderwhich government-fundedcollecting
institutionsoperatewill takesometimeto finalise. Pendingthis, it is important
thatIndigenoushumanremainsandsecret/sacredobjectsbe removedfrom
public viewingandstoredin amannerthatprotectsthecultural integrity of
Indigenouspeoplescustomsandbeliefsrelatingto suchmatters. This may
requiremuseumsandotherholdinginstitutionsto amendtheircurrentpolicies
andpractices.

69. ATSIC will workcooperativelywith Australiato assisttheWGHRandthe
British Governmentdevelopa frameworkandprocessfor repatriating
Indigenoushumanremains,andprovidenecessaryinformationrequiredby the
WGHRandtheBritish Governmentto assistin thedraftingofamendmentto the
existingmuseumlegislation.

70. ATSIC understandsthat:

Britain has in placelegislationandpoliciesaimedto ensurethe
integrityofBritain’s culturalproperty. It is understoodthat
certaininstitutionsdirectlyfundedby theBritish Government
cannotlegallyde-accessionitemsin their collection. This
prohibitionappliesfor exampleto theMuseumofNatural
History. Thismeansthatcultural items, includinghuman
remains,cannotbe unconditionallyreturnedto Australiafrom
theseinstitutionsunlessthereis legislativechange.The
AustralianGovernmentunderstandsthata long-term
(‘~permanent’9loan ofthematerialor other conditionalreturn
might bepermitted,but that suchaprocesswouldbe
unacceptableto indigenouspeoplebecauseit acknowledges
someoneelseasthe “owner” andmaylimit their optionsfor
dealingwith theremains.Otherinstitutionsarenotsubjectto
theselegislativeconstraints.Many museumsalso haveapolicy
that anyitemsreturnedmustbeproperly conservedandremain
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accessiblefor research.Many institutionsalso only allow
accessto remainsor informationaboutremainsin their
collectionsto scient~flcresearchers.7

1970UNESCOConvention

71. The 1970UNESCOConventionis basedon theprinciplethat:

theunauthorisedimport, exportandtransferofcultural
propertyshouldbe “illicit”. ItprescribesmeasuresState
Partiesshouldtaketo protecttheir own cultural heritageand
topreventthewrongfulimport or acquisitionofdesignated
culturalpropertystolenin or illegally exportedfrom other
StatesParties.8

72. TheAustralianGovernmentis apartyto this convention.

73. It is understoodthat atpresenttheUK Governmentis not apartyto the 1970
UNESCOConvention.

United Nations Instruments

74. TheUnitedNationsdoesnot haveaspecificconventiondealingwith thereturn
ofIndigefloushumanremainsorculturalobjectsfrom collectinginstitutionsbut
thereareanumberof instrumentsthatrelateto the issuesinvolved,notably:

• Declarationon theRightsofPersonsBelongingto Nationalor Ethnic,
ReligiousandLinguisticMinorities (1992);

• Convention(No. 169) concerningIndigenousandTribal Peoplesin
IndependentCountries(1989);

~Para17. Appendix64:Memorandumsubmittedby theAustralianGovernment
Para71. Culture, Media andSportCommittee:SeventhReport - Cultural Property: Returnand

Illicit Trade.

It is recommendedthat the Working Group notethe goodwill shownby the
British and Australian Governmentsin relation to repatriation, in particular the
key intentionscontained in the Joint Prime Ministerial Statement,and notethat
a number of private and public collecting institutions have indicated to the
Australian Government and ATSIC a willingness to cooperatein therepatriation
of Indigenoushuman remains held in their collections.

ATSIC strongly recommendsthat theUK Governmentact in the spirit of the
1970UNESCO Convention in relation to the protection and return of Indigenous
human remains and cultural property to ensurethat no further illegal transfer
or collection of Indigenoushuman remains and cultural property occurs in the
future.
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• DeclarationofthePrinciplesofInternationalCultural Co-operation
(1966);and

• GenevaConventionfor theAmeliorationoftheConditionofthe
WoundedandSickin ArmedForcesin theField (1949)

75. Detailedreferenceto theseUnitedNationsconventionsaregivenat Attachment
D for furtherreference.
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