any condition attached to the gift or bequest. Hui Malama I Na Kipuna O
Hawai' i Nei maintains that families never authorized the taking of iwi kiipuna.
This means that any condition attached to the gift or bequest of the iwi kiipuna
to the Natural History Museum prohibiting release is wholly without authority and
therefore is null and void. The result is that the third condition is satisfied due to
the lack of requisite authority. Therefore, it is our opinion that the Board of
Trustees of the Natural History Museum may authorize the release of the iwi
kiipuna and any moepii regardless of the language of any condition attached to

acquisition.

Officials of the Natural History Museum have maintained all along that the
British Museum Act of 1963 prohibits repatriation and therefore its Trustees are
unable to legally authorize permanent release of the iwi kiipuna. Yet the
museum has never provided an explanation of its conclusion or a response to the
position that the law allows for disposition in limited circumstances. Although
Hui Malama I Na Kiipuna O Hawai'i. Nei does not necessarily share the ‘
museum’s opinion, we nonetheless recognize the necessity to clarify and provide
requisite authority requiring the Natural History Museum to repatriate. This
could include possible amendments to the British Museum Act or the enactment
of stand-alone legislation similar to the Native American Graves Protection and
Repatriation Act applicable in the United States.

F. A Native Hawaiian Organization Qualified to Repatriate

Hui Malama I N3 Kiipuna O Hawai'i Nei member are trained in traditional
cultural protocols relating to the care of iwi kiipuna and moepii. We have
conducted reburial ceremonies throughout the Hawaiian island archipelago and
including the Northwestern islands of Nihoa and Moku Manamana. We are’
recognized by two Federal laws including the National Museum of the American
Indian Act and the Native American Graves Protection and Repatriation Act as
having standing to repatriate iwi kiipuna and moepi from U.S. institutions and
have conducted extensive repatriation and reburial efforts abroad.

~ Based on cultural training and practice, legal standing, and national and
international efforts, we have repatriated over 5,732 iwi kiipuna and moepii from
31 institutions in the United States, Canada, Australia, Switzerland and
Scotland®®. We are knowledgeable about the export requirements of the United
Kingdom following our repatriation experience with the University of Edinburgh in
October 2000. With the experience and expertise gained from 11 years of
focused efforts, Hui Malama I Na Kiipuna O Hawai' i Nei asserts that it is
qualified to repatriate the approximately 153 iwi kiipuna and any moepu held by
the Natural History Museum in London. ‘

13 In October 2000, Hui Malama I N3 Kipuna O Hawai'i Nei repatriated 49 iwi kiipuna from the
University of Edinburgh pursuant to the institution’s policy on repatriation and the laws of the UK.
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G. Consultation with the Natural History Museum

This case first began in the fall of 1990, when Hui Malama I Na Kipuna O
Hawai' i Nei requested the assistance of the Hawai' i State Historic Preservation
Officer (SHPO) to assist with the identification of international institutions that
held collections of iwi kiipuna (ancestral bones) and moepii (funerary items). A
form letter was developed and mailed by the SHPO to over 200 institutions
worldwide. One reply was received from Dr. Robin Cocks, Keeper of
Paleontology at the Natural History Museum in London in November 1990.** In
that missive, Dr. Cocks stated with regard to its holdings of Hawaiian skeletal
remains that ‘[w]e hold about 140 registered items from Hawaii (or the Sandwich
Islands), most of which are crania.” Moreover, Dr. Cocks stated that his
department looks after the scientific collections, ‘with great care and sensitivity,
and therefore normally only release details about them to bona fide scientific
research workers.’

This reply was forwarded by the SHPO to Hui Malama I Na Kiipuna O
Hawai i Nei, who sent two letters of letter of its own to Dr. Cocks dated |
February 8, 1991 and November 14, 1991, and followed up with a telephone call
requesting the repatriation of all iwi kiipuna and moepi held by the Natural
History Museum. With that request, we included a copy of an informal inventory
that identified 149 ancestral remains. Hui Malama I Na Ktpuna O Hawai'i Nei
members gathered the inventory information while on a visit to the museum in
the summer of 1991.* Dr. Cocks replied in February of 1992 acknowledging the
repatriation request, and stated that,

‘[w]e recognise and respect your people’s concern over the remains of
their ancestors. However, we also recognise the genuine scientific value
of the world-wide collections of human remains,... In this Museum the
collections are actively researched, and give valuable insights into our
human history, including the nature of diseases and changes in diets. In
addition... we are precluded by the British Museum Act of 1963 from
disposing of any items from our collections. Any modifications of that Act
needs a decision of the British Parliament. Consequently, there is a
genuine and difficult problem that cannot be readily resolved.”®

This communication made it clear that there were obstacles regarding the
permanent release of the iwi kiipuna from the Natural History Museum.

14 SeeReport attachment B, letter from Dr. L.R.M. Cocks, Keeper of Paleontology, Natural
History Museum to William Paty, Chairperson, Board of Land and Natural Resources, November

8, 1990.
15 See Report attachment C, Inventory of Native Hawaiian Remains at Museum of Natural




We began to pursue diplomatic channels to help overcome these
obstacles. A request was made to then U.S. Secretary of State James Baker III
by letter dated April 27, 1992 for assistance to procure the release of iwi kiipuna
from the Natural History Museum. A reply came from Eileen M. Heaphy,
Director, Office of Northern European Affairs, U.S. Department of State dated
June 16, 1992 suggesting that we write to the new Secretary of State for Great
Britain, the Right Honorable David Mellor. This was done by missive dated July

14, 1992,

In addition, we wrote to the new U.S. Secretary of State Warren
Chnstopher by letter dated April 30, 1993 requesting his support. John F. Teft,
Director, North European Affairs, U.S. Department of State replied by letter dated
June 4, 1993 stating that the State Department contacted Katherine Culpin in the
Cultural Department of the British Embassy in Washington, D.C. and she
suggested that we write to the Natural History Museum and ‘offer to pay for the
postage, insurance, and other costs that may be incurred in the repatriation
process.” Moreover, that if Hui Malama I Na KiGipuna O Hawai' i Nei were to do
this, she ‘believes that the British Museum of Natural History might be more
inclined to consider returning the ancestral remains you seek.”” Furthermore, as
part of an international human rights inquiry conducted by the United Nations’
Working Group on Indigenous Populations to demonstrate the need for better
protection of cultural property, Hui Malama I Na Kupuna O Hawai' i Nei filed a
report documenting its efforts to gain release of ancestral remains at the Natural
History Museum in London and the Staatliches Museum Fur Volkerkunde in

Dresden, dated April 9, 1993.

Pursuant to our request, U.S. Senator Daniel K. Inouye, Chairman of the
Senate Committee on Indian Affairs, wrote to Secretary of State Warren
Christopher by letter dated June 7, 1993 requesting that the State Department
respond to our request for assistance in gaining the release of ancestral
Hawaiian remains from the Natural History Museum in London. Wendy R.
Sherman, Assistant Secretary of Legislative Affairs made a prompt reply to
Senator Inouye, U.S. Department of State. '

On July 9, 1993, we wrote to the British Embassy in Washington, D.C. to
request their assistance with the repatriation of iwi kiipuna from the Natural
History Museum in London through a museum to museum transfer. Dr. David
Cook, Acting Cultural Attaché, Cultural Department, the British Embassy, replied
to Kiinani Nihipali, head of Hui Malama I Na Kiipuna O Hawai' i stating that,

7 seeReport attachment E, letter from John F. Teft, Director, North European Affairs, U.S.
Department of State to Kiinani Nihipali, June 4, 1993,

8 Report of the Sub-Camm/ssmn on Prevention of Discrimination and Protection of Minorities
(1993),
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‘the question of a possible museum to museum transfer which you have
raised is, I believe, a matter which can only be pursued effectively
through direct contact between the museums concerned. I have
therefore forwarded your fax to Dr. Neil Chalmers, Director, British

Museum of Natural History..."?

Soon thereafter, Hui Malama I Na Kiipuna O Hawai'i Nei received a missive from
Dr. Neil Chalmers responding pursuant to a request from the British Embassy in
Washington D.C. Dr. Chalmers’ letter mirrors that of Dr. Cocks’ previous
correspondences. In sum, he stated, ‘I regret that we cannot transfer these
skeletons back to you.” Senator Daniel Inouye then wrote to update us
regarding his efforts to gain release of the ancestral remains through the U.S.

State Department.

We replied to Dr. Chalmers stating our disappointment and providing a
review of the common law of bodies, burials, and rights of ownership and
questioning the Natural History Museum’s legal right to assert ownership and
control over the 149 iwi kiipuna held in its collections. Director Chalmers

responded by stating that,

‘[a]s far as the legalities are concerned, the Museum is satisfied that it has
proper legal title to the specimens under British law. Also under British
law, the Trustees of the Museum cannot dispose of items in the collection
except under very restricted circumstances as prescribed by Section 5 of
the British Museum Act 1963... none of which apply in this case. I can
only repeat our regrets that we cannot transfer these skeletons to you.
Nor do I believe that any further correspondence on the matter would be

productive.?

Having once again reached what appeared to be an impasse with the museum,
we returned to seeking assistance from the British Government. Inquires were
made with Prime Minister Tony Blair. After a series of replies stating that the
request was being passed on, we received a response from Michael Helston of
the Department of Culture, Media, and Sport stating that,

19 See Report attachment F, letter from Dr. David Cook, Acting Cultural Attaché, Cultural
Department, The British Embassy to Kiinani Nihipali, July 14, 1993.

2 See Report attachment G, letter from Dr. Neil Chalmers, Director, Natural History Museum to
Kiinani Nihipali, July 22, 1993.

2 gae Report attachment H, letter from U.S. Senator Daniel K. Inouye, Chairman, U.S. Senate
Committee on Indian Affairs to Kiinani Nihipali, September 24, 1993.

2 see Report attachment 1, letter from Dr. Neil Chalmers, Director, Natural History Museum to

Kinani Nihipali, November 9, 1993.




