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Part III— Offences,penaltiesand legal proceedings

22 Offencesandpenalties

(1) A personis guilty of anoffenceif:

(a) thepersonengagesin conduct;and
(b) theconductcontravenesaprovisionof adeclarationmade

underPartII in relationto a significantAboriginalarea.

Penalty:
(a) if thepersonis anaturalperson—$10,000or imprisonment

for 5 years,or both; or
(b) if thepersonis abody corporate—$50,000.

(2) A personis guilty of anoffenceif:

(a) thepersonengagesin conduct;and
(b) theconductcontravenesthetermsof adeclarationunderthis

Partrelatingto a significantAboriginal objector significant
Aboriginal objects.

Penalty:
(a) if thepersonis anaturalperson—$5,000or imprisonmentfor

2 years,or both;or
(b) if thepersonis a bodycorporate—$25,000.

(3) A personwho contravenessubsection20(1) is guilty of anoffence
punishable,on conviction,by afine not exceeding$500.

(4) A personwho contravenessubsection17(4) is guilty of anoffence
punishable,on conviction,by a fine not exceeding$100.

(5) In thissection:

engagein conductmeans:
(a) do anact;or

(b) omit to performan act.
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23 Indictableoffences

(1) Subjectto subsection(2), thefollowing offencesareindictable
offences:

(a) anoffencereferredto in subsection22(1)or (2);

(b) anoffenceagainst:
(i) section6 of theCrimesAct1914; or
(ii) section11.1, 11.4 or 11.5 of theCriminal Code;

in relationto anoffencereferredto in paragraph(a) ofthis
subsection.

(2) A courtof summaryjurisdictionmayhearanddetermine
proceedingsin respectof an offencereferredto in subsection(1) if
the courtis satisfiedthat it isproperto do soandthedefendantand
theprosecutorconsent.

(3) Where,in accordancewith subsection(2), acourtof summary
jurisdictionconvictsapersonof anoffencereferredto in that
subsection,thepenaltythatthe courtmayimposeis:

(a) if thepersonis anaturalperson—afine not exceeding$2,000
or imprisonmentfor aperiod notexceeding12 months,or
both; or

(b) if thepersonis abody corporate—afine not exceeding
$10,000.

24 Evidence

(1) In anyproceedingsfor an offencereferredto in subsection23(1),
the proofof adeclarationmadeunderPartII in relationto anarea,
objector objects isprimafacie evidencethattheareais a
significantAboriginalarea,theobjectis a significantAboriginal
objector the objectsaresignificantAboriginal objects,asthecase
maybe.

(2) Forthe purposesof subsection(1), adeclarationmadeby the
Minister underPartII maybeprovedby the productionof the
Gazettepurportingto containit.

(3) In proceedingsfor an offencereferredto in subsection23(1),
wherethereis evidencethat, attherelevanttime, thedefendant
neitherknew,norhadreasonablegroundsfor knowing,ofthe
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existenceof thedeclarationallegedto havebeencontravened,the
defendantshallnot becommittedfor trial or convictedunlessthe
prosecutionprovesthat, atthattime, the defendantknew,orought
reasonablyto haveknown,of the existenceof the declaration.

25 Body corporateresponsiblefor actsof servantsandagents

(1) Where,ataparticulartime, amemberof the governingbody,
director,servantor agentof abodycorporate:

(a) intendsto do, or not to do, aparticularact;or
(b) knows,or oughtreasonablyto know, oftheexistenceof a

declarationmadeunderPartII or hA;

paragraph(a) or (b), asthe casemaybe, shallbedeemedto apply
to the bodycorporateat thattime.

(2) Any conductengagedin on behalfof a bodycorporateby a
memberof the governingbody,director,servantoragentof the
bodycorporate,or by anyotherpersonatthe directionor with the
consentor agreement(whetherexpressor implied)of oneof the
first-mentionedpersons,shallbedeemed,for the purposesof this
Act, to havebeenengagedin alsoby the bodycorporate.

(3) In subsection(2), areferenceto engagingin conductis areference
to doing,or failing or refusingto do,anyactor thing.

(4) In relationto abody corporatethat doesnot haveagoverning
body,areferencein thissectionto amemberof thegoverning
body is areferenceto amemberof thebodycorporate.

26 Injunctions

(1) Where,on theapplicationoftheMinister,theFederalCourt is
satisfiedthatapersonhasengaged,or is proposingto engage,in
conductthat constitutesor wouldconstitute:

(a) acontraventionof aprovisionof a declarationmadeunder
PartII orhA;

(b) attemptingto contravenesuchaprovision;
(c) aiding, abetting,counsellingor procuringapersonto

contravenesuchaprovision;
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(d) inducing,or attemptingto induce,whetherby threats,
promisesor otherwise,a personto contravenesucha
provision;

(e) beingin anyway, directly or indirectly, knowingly
concernedin, or partyto, thecontraventionby a personof
suchaprovision;or

(f) conspiringwith othersto contravenesuchaprovision;
the Courtmaygrantan injunction in suchtermsas the Court
determinesto be appropriate.

(2) Wherein the opinionofthe Court it is desirableto do so, theCourt
maygrantaninterim injunctionpendingdeterminationof an
applicationundersubsection(1).

(3) The Courtmayrescindor vary aninjunctiongrantedunder
subsection(1) or (2).

(4) The powerof theCourt to grantan injunctionrestrainingaperson
from engagingin conductmaybeexercised:

(a) whetheror not it appearsto the Court thatthe personintends
to engageagain,or to continueto engage,in conductof that
kind;

(b) whetheror not the personhaspreviouslyengagedin conduct
of that kind; and

(c) whetherornot thereis aseriousandimmediatethreatof
injury to, or desecrationof, the relevantarea,place,objector
objects,as the casemaybe, if thepersonengagesin conduct
of that kind.

(5) Thepowerof theCourt to grantaninjunctionrequiringapersonto
do an actor thing maybe exercised:

(a) whetheror not it appearsto the Court that thepersonintends
to refuseor fail again,or to continueto refuseor fail, to do
thatactor thing;

(b) whetheror not thepersonhaspreviouslyrefusedor failed to
do that actor thing; and

(c) whetheror not thereis a seriousandimmediatethreatof
injury to, or desecrationof, the relevantarea,place,objector
objects,asthe casemaybe, if the personrefusesor fails to
do that actor thing.
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27 Proceedingsin camera

In anyproceedingsin a courtarisingunderthisAct, except
PartIIA, the court, on application,may, if it is satisfiedthatit is
desirableto do so, havingregardto:

(a) the interestsofjustice;and
(b) the interestsof Aboriginal tradition;

ordertheexclusionof thepublic, or of personsspecifiedin the
order,from a sifting of thecourt andmakesuchordersas it thinks
fit for thepurposeof preventingor limiting the disclosureof
informationwith respectto theproceedings.

28 Compensationfor acquisition ofproperty

(1) Where, but for this section,the operationof aprovisionof thisAct
(exceptaprovisionofParthA) or of adeclarationmadeunder
PartII wouldresult in theacquisitionof propertyfrom a person
otherwisethanonjustterms,thereis payableto the personby the
Commonwealthsuchreasonableamountof compensationas is
agreedupon betweenthe personandthe Commonwealthor, failing
agreement,as is determinedby the FederalCourt.

(2) In subsection(1), acquisitionofpropertyandjusttermshavethe
samerespectivemeaningsas in paragraph51(xxxi) of the
Constitution.

29 Powersof courts not limited

Nothingin thisAct shallbetakento limit or restrictanypowers
conferredon acourt by anyotherlaw.

30 Legal assistance

(1) A person:
(a) whowishesto applyfor adeclarationundersection9, 10

or 12;

(b) who considersthathis or herproprietaryor pecuniary
interests:

(i) arelikely to be adverselyaffectedby adeclaration
proposedto bemadeundersection9, 10, 12 or 18; or
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(ii) areadverselyaffectedby a declarationsomade;or
(c) againstwhom proceedingshavebeeninstituted:

(i) for an offencereferredto in subsection23(1);or
(ii) undersection26 (notbeingproceedingsin relationto a

declarationunderPartIIA);

mayapplyto theAttorney-Generalfor agrantof assistanceunder
subsection(2).

(2) Whereanapplicationis madeby apersonundersubsection(1), the
Attorney-General,or apersonappointedor engagedunderthe
PublicServiceAct1999(thepublicservant)authorizedin writing
by theAttorney-General,may, if he or sheis satisfiedthat it would
involve hardshipto thatpersonto refusethe applicationandthat, in
all thecircumstances,it is reasonablethatthe applicationshouldbe
granted,authorizethe grantby the Commonwealthto theperson,
eitherunconditionallyor subjectto suchconditionsas the
Attorney-Generalor publicservantdetermines,of suchlegal or
financialassistanceastheAttorney-Generalor public servant
determines.
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Part IV— Miscellaneous

31 Delegation

(1) The Ministermay,eithergenerallyor as otherwiseprovidedin the
instrumentof delegation,by writing signedby him or her,delegate
to apersonall or anyof his or herpowersandfunctionsunderthis
Act (otherthansections9, 10 and 12,subsection13(2)PartIhA
andsection26), theregulations,or adeclaration,otherthanthis
powerof delegation.

(2) A poweror functiondelegatedunderthis section,whenexercised
or performedby thedelegate,shall, for thepurposesofthisAct,
the regulationsor thedeclaration,as the casemaybe, bedeemedto
havebeenexercisedor performedby the Minister.

(3) A delegationunderthis sectiondoesnot preventthe exerciseof a
powerorperformanceof a functionby the Minister.

(4) In thissection,declarationmeansa declarationmadeunder
PartII.

32 Regulations

TheGovernor-Generalmaymakeregulations,not inconsistent
with thisAct, prescribingmatters:

(a) requiredor permittedby thisActto beprescribed;or
(b) necessaryor convenientto beprescribedfor carryingout or

giving effect to thisAct.
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Section21A

BallaratandDistrict AboriginalCo-operativeLtd.

BendigoDjaDjaWrungAboriginalAssociationhncorporated

BrambukIncorporated

CampJungaiCo-operativeLtd.

CentralGippslandAboriginal HealthandHousingCo-operative
Ltd.

DandenongandDistrict AboriginesCo-operativeLtd.

EchucaAboriginal Co-operativeLtd.

FarEastGippslandAboriginal Corporation

FramlinghamAboriginal Trust

GippslandandEastGippslandAboriginalCo-operativeLtd.

Goolum-goolumAboriginalCo-operativeLtd.

GunditjmaraAboriginal Co-operativeLtd.

HealesvilleandDistrictAboriginal Co-operativeLtd.

Kerrup-JmaraEldersAboriginalCorporation

LakeCondahAboriginal Co-operativeLtd.
LakeTyersAboriginal Trust

LakesEntranceAboriginalCorporation

Moogji Aboriginal CouncilEastGippslandIncorporated

MurrayValley Aboriginal Co-operativeLtd.

RumbalaraAboriginal Co-operativeLtd.

SheppartonAboriginal Arts CouncilCo-operativeLtd.

SunraysiaandDistrict Aboriginal Corporation
SwanHill andDistrict Aboriginal Co-operativeLtd.

Wamba-WambaLocal Aboriginal LandCouncil

WathaurongAboriginalCo-operativeLtd.

WestGippslandAboriginal Co-operativeLtd.

WurundjeriTribe LandCompensationandCultural Heritage
CouncilIncorporated
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Yorta-yortaCultural HeritageCouncil Incorporated

Yorta Yorta Murray GoulburnRiversClansIncorporated
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Table of Acts

Notes to the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984
Note I

TheAboriginalandTorresStraitIslanderHeritageProtectionAct1984as
shownin thiscompilationcomprisesAct No. 79, 1984 amendedas indicatedin
the Tablesbelow.

TheAboriginalandTorresStraitIslanderHeritageProtectionAct 1984was
amendedby theAboriginal andTorresStraitIslanderHeritageProtection
Regulations(Amendment).The amendmentsareincorporatedin this
compilation.

For all relevantinformationpertainingto application,savingor transitional
provisionsseeTableA.

Table of Acts

Act Number
and year

Date
of Assent

Date of
commencement

Application,
saving or
transitional
provisions

Aboriginal and Torres
Strait Islander Heritage
(Interim Protection) Act
1984

79, 1984 25 June 1984 25 June 1984

Aboriginal and Torres
Strait/slander Heritage
(Interim Protection)
Amendment Act 1986

83, 1986 24 June 1986 24 June 1986 —

AboriginalandTorres
Strait/slander Heritage
Protection Amendment
Act 1987

39, 1987 5June 1987 10July1987(see
Gazette 1987,
No. S171)

—

Statuto,y Instruments
(Tabling and
Disallowance)
Legislation Amendment
Act 1988

99, 1988 2 Dec 1988 2 Dec 1988 —

Aboriginal and Torres
Strait Islander
Commission Act 1989

150, 1989 27 Nov 1989 5 Mar 1990 (see
Gazette 1990, No.
S48)

—

Statute Law Revision Act
1996

43, 1996 25 Oct 1996 Schedule 5 (items
1-3): Royal Assent
(a)

—
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Table of Acts
Act Number Date Date of Application,

and year of Assent commencement saving or
transitional
provisions

Public Employment
(Consequential and
Transitional)
Amendment Act 1999

Environment and Heritage 15, 2001
Legislation Amendment
(Application of Criminal
Code) Act 2001

22 Mar 2001 Schedule 1 (items S. 4
1-11): 24 May 2001
(c)

146, 1999 11 Nov 1999 Schedule 1 (items
20, 21): 5 Dec 1999
(see Gazette 1999,
No. S584) (b)
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Act Notes

(a) The Aboriginaland Torres Strait Islander Heritage Protection Act 1984 was amended by
Schedule 5 (items 1-3) only of the Statute Law Revision Act 1996, subsection 2(1) of which
provides as follows:

(1) Subject to subsections (2) and (3), this Act commences on the day on which it
receives the Royal Assent.

(b) The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 was amended by
Schedule 1 (items 20 and 21) only of the Public Employment (Consequential and Transitional)
Amendment Act 1999, subsections 2(1) and (2) ofwhich provide as follows:

(1) In this Act, commencing time meansthe time when the Public Seivice Act 1999
commences.

(2) Subject to this section, this Act commences at the commencing time.
(c) The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 was amended by

Schedule I (items 1-11) only of the Environment and Heritage Legislation Amendment
(Application of Criminal Code) Act 2001, subsection 2(1)(c) of which provides as follows:

(1) Subject to this section, this Act commences on the latest of the following days:
(c) the day on which item 15 of Schedule 1 to the Criminal Code Amendment

(Theft, Fraud, Bribery and Related Offences) Act 2000 commences.
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Table of Amendments

Title
S. 1
S. 6A
S.7
S. 8A
Ss. 9, 10
Ss. 12, 13
S.15
Ss. 16, 17
S. 19
Ss. 20, 21
Part IlA

(ss. 21A-21Z, 21ZA)
S. 21A
S. 21B

Ss. 21C-21F
S.21G

S. 21H

Ss. 2IJ-21T
S. 21U

Ss. 21V-21X
S. 21Y

S. 2IZ
S. 21ZA
S.22
S.23
Ss. 25-28
S.30
S.31
S. 33
Schedule

am. No. 83, 1986
am. No. 83, 1986
ad. No. 15, 2001
am. No. 39, 1987; No. 43, 1996; No. 15, 2001
ad. No. 39, 1987
am. No. 43, 1996

am. No. 43, 1996

am. No. 99, 1988
am. No. 43, 1996
am. No. 43, 1996
am. No. 39, 1987; No. 43, 1996
ad. No. 39, 1987

ad. No. 39, 1987
ad. No. 39, 1987
am. No. 150, 1989

ad. No. 39, 1987
ad. No. 39, 1987
am. No. 15, 2001

ad. No. 39, 1987
rs. No. 15, 2001

ad. No. 39, 1987

ad. No. 39, 1987
am. No. 15, 2001
ad. No. 39, 1987
ad. No. 39, 1987
am. No. 15, 2001
ad. No. 39, 1987
ad. No. 39, 1987
am. No. 15, 2001
am. No. 15, 2001
am. No. 39, 1987

am. No. 39, 1987; No. 43, 1996; 146, 1999
am. No. 39, 1987; No. 43, 1996
rep. No. 83, 1986
ad. No. 39, 1987
am. Statutory Rules 1987 No. 153; 1989 No. 420; 1992 No. 121;

1994 No.28

Table of Amendments

ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituted

Provision affected How affected
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Table A

Table A

Application, saving or transitional provisions

EnvironmentandHeritageLegislationAmendment(Application ofCriminal
Code)Act200l (No. 15,2001)

4 Application ofamendments

(1) Eachamendmentmadeby thisAct appliesto actsandomissions
thattakeplaceafterthe amendmentcommences.

(2) For thepurposesof thissection,if an actor omissionis allegedto
havetakenplacebetween2 dates,onebeforeandoneon or after
the dayon which aparticularamendmentcommences,the actor
omissionis allegedto havetakenplacebeforethe amendment
commences.
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