Aboriginal and Torres Strait Islander
Heritage Protection Regulations

Statutory Rules 1984 No. 176 as amended

made under the

Aboriginal and Torres Strait Islander Heritage Protection Act 1984

4  Prescribed authority

For the purposes of paragraph 21 (1)(c) of the Act, the Museum of
Australia is an authority for safekeeping.

The web site where the regs can be found is http://scaleplus.law.gov.au/
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Victorian Aboriginal cultural heritage Part ITA
Preliminary Division 1

Section 21A

Part IIA— Victorian Aboriginal cultural heritage
Division 1—Preliminary

21A Interpretation
(1) In this Part:

Aboriginal cultural heritage agreement means an agreement
made in accordance with section 21K.

Aboriginal cultural property means Aboriginal places, Aboriginal
objects and Aboriginal folklore.

Aboriginal folklore means traditions or oral histories that are or
have been part of, or connected with, the cultural life of
Aboriginals (including songs, rituals, ceremonies, dances, art,
customs and spiritual beliefs) and that are of particular significance
to Aboriginals in accordance with Aboriginal tradition.

Aboriginal object means an object (including Aboriginal remains)
that is in Victoria and is of particular significance to Aboriginals in
accordance with Aboriginal tradition.

Aboriginal place means an area in Victoria that is of particular
significance to Aboriginals in accordance with Aboriginal
tradition.

community area, in relation to a local Aboriginal community,
means the area in Victoria declared by the regulations to be the
area of that community for the purposes of this Part.

local Aboriginal community means an organisation that is
specified in the Schedule.

magistrate means a magistrate of the State of Victoria.

police officer means:
(a) a member or special member of the Australian Federal
Police; or
(b) a member of the Police Force of the State of Victoria.
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Part ITA Victorian Aboriginal cultural heritage
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Section 21B

State Minister means a Minister of the Crown of the State of
Victoria.

(2) The regulations may amend the Schedule by adding, omitting or
varying the name of an organisation that is incorporated in, or
carries on business in, Victoria.

21B Delegation

(1) The Minister may, either generally or as otherwise provided by the
instrument of delegation, by writing signed by the Minister,
delegate all or any powers that are conferred on the Minister by or
under this Part to:

(a) a State Minister;
(b) an officer of the Department; or

(c) the Chief Executive Officer of, or a member of the staff of,
the Aboriginal and Torres Strait Islander Commission.

(2) A State Minister to whom a power has been delegated under
subsection (1) may, by writing signed by that Minister, authorise
another person to exercise the power so delegated.

(3) An authority under subsection (2) may be given to:
(a) a specified person; or
(b) the person for the time being occupying or performing the
duties of a position in the public service of the State of
Victoria, being a position specified in the instrument by
which the authority is given.

(4) Any act or thing done in the exercise of a power by a person to
whom that power has been delegated by the Minister under
subsection (1) or by a person authorised by a delegate of the
Minister under subsection (2) to exercise that power has the same
force and effect as if it had been done by the Minister.

(5) Where the exercise of a power by the Minister is dependent upon
the opinion, belief or state of mind of the Minister in relation to a
matter and that power has been delegated under subsection (1), that
power may be performed or exercised by the delegate or by a
person authorised by the delegate under subsection (2) upon the
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Section 21B

opinion, belief or state of mind of the delegate or of the authorised
person, as the case may be, in relation to that matter.

(6) A delegation under subsection (1) does not prevent the exercise of
a power by the Minister.

(7) The giving of an authority under subsection (2) does not prevent
the exercise of a power by the person by whom the authority was
given.

(8) Where a person purports to exercise a power conferred or
expressed to be conferred on the Minister by this Act, it shall be
presumed, unless the contrary is established, that the person is duly
authorised by a delegation under subsection (1), or by an authority
under subsection (2) given pursuant to such a delegation, to
exercise the power.
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Part ITA Victorian Aboriginal cultural heritage
Division 2 Preservation of Victorian Aboriginal cultural property

Section 21C

Division 2—Preservation of Victorian Aboriginal cultural
property

21C Emergency declaration of preservation

(1) An emergency declaration in the prescribed form may be made in
relation to an Aboriginal place or Aboriginal object:

(a) by:
(i) an inspector appointed under section 21R; or
(ii) the Minister;
whether after an application is made to him or her by a local
Aboriginal community or any person or on his or her own
motion; or
(b) by a magistrate on an application by a local Aboriginal
community;
if the inspector, Minister or magistrate has reasonable grounds for
believing that the place or object is under threat of injury or
desecration of such a nature that it could not properly be protected
unless an emergency declaration is made.

(2) An emergency declaration ceases to be in force at the end of
30 days after it is made or such longer period, not exceeding 44
days, after it is made as the Minister fixes in any case unless it is
sooner revoked or replaced by a temporary declaration under
section 21D or a declaration under section 21E.

(3) An emergency declaration may be varied or revoked:
(a) if made by an inspector—by the inspector;
(b) if made by the Minister—by the Minister; or

(c) if made by a magistrate—by the magistrate on the application
of the local Aboriginal community.

(4) If an emergency declaration is made, varied or revoked by an
inspector or the Minister, the inspector or Minister shall, without
delay, notify:

(a) the local Aboriginal community (if any) of the area where the
Aboriginal place or Aboriginal object is found; and
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Section 21D

(b) in the case of an emergency declaration made by an
inspector—the Minister;

and shall take all reasonable steps to notify any person who is
likely to be affected.

(5) If an emergency declaration is made by a magistrate on the
application of a local Aboriginal community, the community shall,
without delay, take all reasonable steps to notify any person who is
likely to be affected.

21D Temporary declaration of preservation

(1) If a local Aboriginal community decides, whether after an
application is made to it or on its own motion, that:

(a) aplace or object in the community area is an Aboriginal
place or Aboriginal object; and

(b) that place or object is under threat of injury or desecration;

the community may advise the Minister that it considers a
temporary declaration of preservation should be made.

(2) On receiving advice under subsection (1) or determining on his or
her own motion that a temporary declaration of preservation
should be made, the Minister:

(a) shall, within 14 days, cause notice of the advice or
determination to be given to any person who is likely to be
affected by the making of a declaration; and

(b) shall give any such person an opportunity to be heard.

(3) After notice is given under subsection (2) and any objections are
heard and the Minister has consulted with any State Minister
whose responsibility may be affected by the making of a
declaration, the Minister shall:

(a) if the Minister considers that, in all the circumstances of the
case, it is reasonable and appropriate that a temporary
declaration be made for the preservation of the place or
object—make the declaration in writing, and, in the
declaration, specify the terms of the declaration and the
manner of preservation to be adopted in relation to the place
or object, including prohibition of access to, or interference
with, the place or object; or
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(b) refuse to make the declaration.

The Minister may, at any time, on the application of the local
Aboriginal community or on his or her own motion, vary or revoke
a temporary declaration or any matters specified in it.

The Minister shall cause appropriate notice to be given of the
making, variation or revocation of a temporary declaration.

A person affected or likely to be affected by the making, variation -
or revocation of a temporary declaration of preservation may
request the Minister to appoint an arbitrator to review the
Minister’s decision.

If the Minister refuses to make, or revokes, a temporary
declaration of preservation or makes or varies a declaration, the
local Aboriginal community may request the Minister to appoint an
arbitrator to review the Minister’s decision.

The Minister shall, after receiving a request under subsection (6)
or (7), appoint an arbitrator, being a person whom the Minister
considers to be in a position to deal with the matter impartially.

Subject to section 21F, a temporary declaration of preservation
ceases to be in force at the end of 60 days after it is made, or such
longer period, not exceeding 120 days, after it is made as the
Minister, on the advice of the local Aboriginal community, fixes
unless it is sooner revoked or replaced by a declaration under
section 21E.

21E Declaration of preservation

(D

If a local Aboriginal community decides, whether after an
application is made to it or on its own motion, that:
(a) aplace or object in the community area is an Aboriginal
place or Aboriginal object; and
(b) it is appropriate, having regard to the importance of
maintaining the relationship between Aboriginals and that
place or object, that a declaration of preservation should be
made in relation to that place or object;

the community may advise the Minister that it considers a
declaration of preservation should be made.
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(2) On receiving advice under subsection (1) or determining on his or
her own motion that a declaration of preservation should be made,
the Minister:

(a) shall within 14 days cause notice of the advice or
determination to be given to any person who is likely to be
affected by the making of a declaration; and

(b) shall give any such person an opportunity to be heard.

(3) After notice is given under subsection (2) and any objections are
heard and the Minister has consulted with any State Minister
whose responsibility may be affected by the making of a
declaration, the Minister shall:

(a) if the Minister considers that, in all the circumstances of the
case, it is reasonable and appropriate that a declaration be
made for the preservation of the place or object—make the
declaration and, in the declaration, specify the terms of the
declaration and the manner of preservation to be adopted in
relation to the place or object, including prohibition of access
to, or interference with, the place or object; or

(b) refuse to make the declaration.

(4) The Minister may, at any time, on the application of the local
Aboriginal community or on his or her own motion, vary or revoke
a declaration or any matters specified in it.

(5) A person likely to be affected by the making, variation or
revocation of a declaration of preservation may request the
Minister to appoint an arbitrator to review the Minister’s decision.

(6) If the Minister refuses to make, or revokes, a declaration of
preservation or makes or varies a declaration, the local Aboriginal
community may request the Minister to appoint an arbitrator to
review the Minister’s decision.

(7) The Minister shall, after receiving a request under subsection (5)
or (6), appoint an arbitrator, being a person whom the Minister
considers to be in a position to deal with the matter impartially.

(8) The making, variation or revocation of a declaration under this
section:

(a) shall be done by notice published in the Gazette; and
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