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An Act to preserveand protect places,areas and
objects of particular significanceto Aboriginals,
and for related purposes

Part I— Preliminary

1 Short title [seeNote 1]

This Actmaybecitedas theAboriginalandTorresStraitIslander
HeritageProtectionAct1984.

2 Commencement[seeNote 1]

This Act shall comeinto operationon thedayon which it receives
theRoyalAssent.

3 Interpretation

(1) In thisAct, unlessthecontraryintentionappears:

Aboriginal meansamemberoftheAboriginal raceofAustralia,
andincludesadescendantof the indigenousinhabitantsof the
TorresStrait Islands.

Aboriginal remainsmeansthewhole orpart ofthebodily remains
of anAboriginal,butdoesnot include:

(a) abodyorthe remainsofa body:
(i) buriedin accordancewith the law ofa Stateor

Territory; or
(ii) buried in landthat is, in accordancewith Aboriginal

tradition,usedorrecognizedasaburial ground;
(b) anobjectmadefrom humanhairor from anyotherbodily

materialthat is notreadily recognizableasbeingbodily
material;or

(c) abodyorthe remainsofa bodydealtwith or to bedealtwith
in accordancewith a law ofaStateorTerritory relatingto
medicaltreatmentorpost-mortemexaminations.
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Part I Preliminary

Section3

Aboriginal tradition meansthebodyof traditions,observances,
customsandbeliefsof Aboriginalsgenerallyor of a particular
communityor groupof Aboriginals,andincludesanysuch
traditions,observances,customsor beliefsrelatingto particular
persons,areas,objectsor relationships.

area includesasite.

Australian watersmeans:
(a) theterritorial seaof Australiaandanyseaon the landward

sideofthat territorial sea;
(b) theterritorialseaof anexternalTerritory andanyseaon the

landwardsideof thatterritorial sea;or
(c) the seaoverthe continentalshelfof Australia.

FederalCourt meanstheFederalCourt of Australia.

sign~flcantAboriginal areameans:
(a) an areaof landin Australiaor in or beneathAustralian

waters;
(b) anareaof water in Australia;or

(c) an areaofAustralianwaters;

beinganareaof particularsignificanceto Aboriginalsin
accordancewith Aboriginal tradition.

sign~flcantAboriginalobjectmeansan object(including
Aboriginalremains)of particularsignificanceto Aboriginalsin
accordancewith Aboriginal tradition.

(2) For the purposesofthisAct, anareaor objectshallbetakento be
injured or desecratedif:

(a) in thecaseof an area:
(i) it is usedor treatedin a mannerinconsistentwith

Aboriginal tradition;

(ii) by reasonofanythingdonein, on or nearthe area,the
useor significanceofthe areain accordancewith
Aboriginal tradition is adverselyaffected;or

(iii) passagethroughor over, or entryupon,the areaby any
personoccursin amannerinconsistentwith Aboriginal
tradition; or
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Preliminary PartI

Section4

(b) in thecaseof anobject—it is usedor treatedin amanner
inconsistentwith Aboriginal tradition;

andreferencesin thisAct to injury or desecrationshall be
construedaccordingly.

(3) For thepurposesofthisAct, an areaor objectshallbetakento be
underthreatof injury or desecrationif it is, or is likely to be,
injuredor desecrated.

4 Purposesof Act

The purposesof thisAct arethe preservationandprotectionfrom
injury or desecrationof areasandobjectsin Australiaandin
Australianwaters,beingareasandobjectsthat areof particular
significanceto Aboriginals in accordancewith Aboriginal
tradition.

5 Extension to Territories

ThisAct extendsto everyexternalTerritory.

6 Act binds theCrown

This Act bindsthe Crownin right of theCommonwealth,of each
ofthe States,of theNorthernTerritoryandofNorfolk Island.

6A Application of the Criminal Code

Chapter2 (otherthanPart2.5) of theCriminal Codeappliesto all
offencesagainstthisAct.

Note: Chapter2 ofthe CriminalCodesetsoutthegeneralprinciplesof

criminal responsibility.

7 Application of other laws

(1) ThisAct, exceptParthA, is not intendedto excludeor limit the
operationof alawof aStateor Territory that is capableof
operatingconcurrentlywith thisAct.

(1 A) PartIIA is not intendedto excludeor limit the operationof:
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Part I Preliminary

Section8

(a) anyprovisionof theArcheologicalandAboriginalRelics
PreservationAct 1972 ofVictoria in sofar as it appliesto or
in relationto anentrymadein aregister,or adeclaration
made,underthatAct beforethe commencementofthe
AboriginalandTorresStraitIslanderHeritageProtection
AmendmentAct 1987; or

(b) anyotherlawof Victoria (otherthanalaw for the
preservationor protectionof Aboriginal culturalproperty
within the meaningof PartIIA) exceptas referredto in
paragraph(a);

thatis capableof operatingconcurrentlywith thatPart.

(2) A lawof aTerritoryhaseffect to the extentto which it is not
inconsistentwith aprovisionofthe regulations,or of a declaration
underthisAct, havingeffect in thatTerritory, but suchalaw shall
not be takenfor thepurposesofthis subsectionto be inconsistent
with suchaprovisionto theextentthat it is capableof operating
concurrentlywith that provision.

(3) Where:
(a) alaw of a Stateor Territorydealswith amatterdealtwith in

this Act; and
(b) anactor omissionby apersonthat constitutesanoffence

againstthatlaw alsoconstitutesan offenceagainstthisAct or
an offencereferredto in paragraph23(1)(b);

thepersonmaybeprosecutedandconvictedunderthat lawor
underthisAct, the Criminal Codeor the CrimesAct1914,asthe
casemaybe, butnothingin this subsectionrendersapersonliable
to be punishedmorethanoncein respectof thesameactor
omission.

(4) Nothing in this Act derogatesfrom therights of anypersonto any
remedyconsistentwith this Act that heor shewould haveapart
from thisAct.

8 Application of Act

(1) Subjectto subsection(2), thisAct applies,accordingto its tenor,to
all persons,including foreigners,andto all vessels,including
foreignvessels,whetheror not theyarewithin Australiaor
Australianwaters.
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Preliminary Part I

Section8A

(2) ThisAct haseffect subjectto the obligationsofAustraliaunder
internationallaw, includingobligationsunderanyagreement
betweenAustraliaandanothercountryorothercountries.

8A Application of Part II to Victoria

(1) TheMinistershallnotmakea declarationunderDivision 1 of
PartII in relationto anareaor objectin Victoria unlessthe
Minister is satisfiedthat:

(a) theapplicantfor the declarationhasmadean applicationin
relationto the areaor objectunderPartIIA andthe
applicationhasbeenrejected;or

(b) such an applicationwouldbe inappropriateor couldnot be
made.

(2) An authorisedofficer shallnot makeadeclarationunderDivision2
of PartII in relationto anareaoranobjectin Victoria unlessthe
authorisedofficer is satisfiedthat anapplicationin relationto the
areaor objectunderPartIIA would beinappropriateor couldnot
bemade.
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Part II Protectionof significantAboriginal areasandobjects
Division 1 Declarationsby Minister

Section9

Part 11—Protection of significant Aboriginal areas

and objects

Division 1—Declarations by Minister

9 Emergencydeclarations in relation to areas

(1) Wherethe Minister:
(a) receivesan applicationmadeorally or inwriting by or on

behalfof anAboriginalor agroupofAboriginalsseekingthe
preservationor protectionof aspecifiedareafrom injury or
desecration;and

(b) is satisfied:

(i) thatthe areais a significantAboriginal area;and
(ii) thatit is underseriousandimmediatethreatof injury or

desecration;
heor shemaymakeadeclarationin relationto the area.

(2) Subjectto this Part,adeclarationundersubsection(1) haseffect
for suchperiod,not exceeding30 days,as is specifiedin the
declaration.

(3) TheMinistermay, if heor sheis satisfiedthatit is necessaryto do
so, declarethatadeclarationmadeundersubsection(1) shall
remainin effect for suchfurtherperiod as is specifiedin the
declarationmadeunderthis subsection,not beingaperiod
extendingbeyondthe expirationof 60 daysafterthe dayon which
the declarationundersubsection(1) cameinto effect.

10 Other declarationsin relation to areas

(1) Wherethe Minister:

(a) receivesanapplicationmadeorally or in writing by or on
behalfof anAboriginal or agroupof Aboriginalsseekingthe
preservationor protectionof aspecifiedareafrom injury or
desecration;

(b) is satisfied:
(i) thatthe areais a significantAboriginal area;and
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Protectionof significantAboriginal areasandobjects PartII
Declarationsby Minister Division 1

Section10

(ii) that it is underthreatof injury or desecration;
(c) hasreceivedareportundersubsection(4) in relationto the

areafrom apersonnominatedby him or herandhas
consideredthe reportandanyrepresentationsattachedto the
report;and

(d) hasconsideredsuchothermattersas heor shethinks
relevant;

he or shemaymakeadeclarationin relationto the area.

(2) Subjectto thisPart,adeclarationundersubsection(1) haseffect
for suchperiodas is specifiedin the declaration.

(3) Beforeapersonsubmitsareportto theMinister forthe purposesof
paragraph(1)(c),he or sheshall:

(a) publish, in the Gazette,andin alocal newspaper,if any,
circulatingin anyregionconcerned,anotice:
(i) statingthepurposeofthe applicationmadeunder

subsection(1) andthemattersrequiredto bedealtwith
in the report;

(ii) inviting interestedpersonsto furnish representationsin
connectionwith thereportby a specifieddate, beingnot
lessthan14 daysafterthe dateof publicationofthe
noticein theGazette;and

(iii) specifyinganaddressto which suchrepresentations
maybefurnished;and

(b) give dueconsiderationto anyrepresentationsso furnished
and,whensubmittingthereport,attachthemto the report.

(4) For the purposesof paragraph(1 )(c),areportin relationto anarea
shall dealwith thefollowing matters:

(a) the particularsignificanceofthe areato Aboriginals;
(b) the natureandextentof thethreatof injury to, ordesecration

of, the area;
(c) the extentof theareathat shouldbeprotected;
(d) the prohibitionsandrestrictionsto bemadewith respectto

the area;
(e) the effectsthe makingof adeclarationmayhaveon the

proprietaryor pecuniaryinterestsofpersonsotherthanthe
Aboriginal or Aboriginalsreferredto in paragraph(1 )(a);
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Part II Protectionof significantAboriginal areasandobjects
Division 1 Declarationsby Minister

Section11

(0 the durationof anydeclaration;
(g) the extentto whichthe areais or maybeprotectedby or

underalaw of a Stateor Territory, andthe effectivenessof
anyremediesavailableunderanysuchlaw;

(h) suchothermatters(if any) as areprescribed.

11 Contentsof declarationsunder section9 or 10

A declarationundersubsection9(1) or 10(1)in relationto anarea
shall:

(a) describetheareawith sufficientparticularsto enablethe area
to be identified; and

(b) containprovisionsfor andin relationto the protectionand

preservationofthe areafrom injury or desecration.

12 Declarations in relation to objects

(1) Wherethe Minister:
(a) receivesan applicationmadeorally or in writing by or on

behalfof anAboriginal or a groupof Aboriginalsseekingthe
preservationor protectionof a specifiedobjector classof
objectsfrom injury or desecration;

(b) is satisfied:
(i) thatthe objectis asignificantAboriginalobjector the

classof objectsisa classof significantAboriginal
objects;and

(ii) that the objector thewholeor partof theclassof
objects,asthe casemaybe, is underthreatof injury or
desecration;

(c) hasconsideredanyeffectsthe makingof a declarationmay
haveon the proprietaryor pecuniaryinterestsof persons
otherthanthe Aboriginalor Aboriginalsreferredto in
paragraph(1 )(a); and

(d) hasconsideredsuchothermattersashe or shethinks
relevant;

heor shemaymakeadeclarationin relationto theobjector the
wholeor thatpart ofthe classof objects,asthe casemaybe.
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ProtectionofsignificantAboriginal areasandobjects Part II

Declarationsby Minister Division 1

Section13

(2) Subjectto thisPart,adeclarationundersubsection(1) haseffect
for suchperiodas is specifiedin the declaration.

(3) A declarationundersubsection(1) in relationto an objector
objectsshall:

(a) describethe objectorobjectswith sufficientparticularsto
enablethe objector objectsto beidentified; and

(b) containprovisionsfor andin relationto theprotectionand
preservationof the objector objectsfrom injury or
desecration.

(4) A declarationundersubsection(1) in relationto Aboriginal
remainsmayincludeprovisionsorderingthe deliveryof the
remainsto:

(a) the Minister; or

(b) an Aboriginal or Aboriginalsentitledto, andwilling to
accept,possession,custodyor control ofthe remainsin
accordancewith Aboriginal tradition.

13 Making of declarations

(1) In this section:

declarationmeansa declarationunderthis Division.

Minister, in relationto Norfolk Island,meansan executive
memberas definedby theNorfolkIslandAct1979.

(2) The Minister shallnotmakeadeclarationin relationto anarea,
objector objectslocatedin aState,theNorthernTerritoryor
Norfolk Islandunlessheor shehasconsultedwith the appropriate
Ministerof that Stateor Territoryas to whetherthereis, undera
law ofthat Stateor Territory, effectiveprotectionof the area,
objector objectsfrom thethreatof injury or desecration.

(3) The Ministermay,at anytime afterreceivingan applicationfor a
declaration,whetheror not heor shehasmadea declaration
pursuantto the application,requestsuchpersonsas heor she
considersappropriateto consultwith him or her,or with aperson
nominatedby him or her,with aview to resolving,to the
satisfactionof theapplicantor applicantsandthe Minister,any
matterto which the applicationrelates.
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Part II Protectionof significantAboriginal areasandobjects
Division 1 Declarationsby Minister

Section14

(4) Any failure to complywith subsection(2) doesnot invalidatethe
makingof adeclaration.

(5) WheretheMinister is satisfiedthatthe lawof a Stateor of any
Territorymakeseffectiveprovisionfor theprotectionof anarea,
objectorobjectsto which adeclarationapplies,he or sheshall
revokethe declarationto theextentthat it relatesto the area,object
or objects.

(6) Nothing in thissectionlimits the powerof theMinister to revoke
or varyadeclarationat anytime.

14 Publication and commencementof declarations

(1) A declarationunderthisDivision:
(a) shallbepublishedin theGazetteandin a local newspaper,if

any,circulating in anyregion concerned;and
(b) comesinto operationon thedateof publicationin the Gazette

or suchlaterdateas is specifiedin the declaration.

(2) As soonaspracticableaftermaking adeclarationunderthis
Division, theMinistershall:

(a) takereasonablestepsto givenotice,in writing, of the
declarationto personslikely to be substantiallyaffectedby
the declaration;and

(b) in thecaseof a declarationin relationto anarea—servea
copy ofthe declarationon theAustralianInstituteof
Aboriginal Studiesand,if theInstitute maintainsa registerof
significantAboriginalareas,it shallenterthe areain the
register.

(3) Any failureto publishadeclarationin anewspaperor failure to
complywith subsection(2) doesnot affectthe validity of a
declaration.

15 Declarationsreviewableby Parliament

Sections48 (otherthanparagraphs(1)(a) and(b) andsubsection
(2)), 48A,48B, 49 and50 oftheActsInterpretationAct1901
apply to declarationsas if in thosesectionsreferencesto
regulationswerereferencesto declarations,referencesto a
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Protectionof significantAboriginal areasandobjects PartII
Declarationsby Minister Division 1

Section16

regulationwerereferencesto aprovisionof adeclarationand
referencesto repealwerereferencesto revocation.

16 Refusal to makedeclaration

WheretheMinister refusesto makea declarationunderthis
Division in pursuanceof an application,heor sheshalltake
reasonablestepsto notify theapplicantor applicantsof his or her
decision.
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PartII Protectionof significantAboriginal areasandobjects
Division 2 Declarationsby authorizedofficers

Section17

Division 2—Declarations by authorized officers

17 Authorised officers

(1) The Ministermay,by instrumentinwriting, designatepersonsto
beauthorizedofficersfor thepurposesofthisDivision.

(2) The Minister shall causeto be issuedto eachauthorizedofficer an
identity cardin the form prescribed,containingaphotographofthe
officer.

(3) Whereanauthorizedofficer notifiesapersonof adeclaration
madeundersection18,he or she shall:

(a) if it is reasonablypracticableto do so—producehisor her
identitycardfor inspectionby thatperson;or

(b) in anyothercase—givethatpersonsuchparticularsof his or
her identity cardas areprescribed.

(4) A personwhoceasesto be anauthorizedofficer shall forthwith
returnhis or her identitycardto theMinister.

18 Emergencydeclarations in relation to areasor objects

(1) Where:
(a) atanytime, anauthorizedofficer is satisfiedthat:

(i) anareais a significantAboriginal area,an objectis a
significantAboriginal objector a classof objectsis a
classof significantAboriginalobjects;

(ii) the areaor objectis, orobjectsare,underseriousand
immediatethreatof injury or desecration;and

(iii) in the caseof anarea—thecircumstancesof thecase
would justify the makingof adeclarationunder
section9, but the injury or desecrationis likely to occur
before suchadeclarationcan bemade;and

(b) no declarationhasbeenmadeunderthissectionin relationto
the area,objector objectswithin 3 monthsbeforethattime
by reasonof athreatthatis substantiallythe sameasthe
threatreferredto in subparagraph(a)(ii);

the officer maymakeadeclarationfor the purposesof thissection.
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Protectionof significantAboriginal areasandobjects PartII

Declarationsby authorizedofficers Division 2

Section19

(2) A declarationundersubsection(1):

(a) shallbe in writing;
(b) shall specifytheperiod,not exceeding48 hours,for which it

is to remainin effect;
(c) shall:

(i) wherethedeclarationrelatesto anarea—describethe
areawith sufficientparticularsto enabletheareato be
identified; or

(ii) wherethe declarationrelatesto anobjector aclassof
objects—describethe objector objectswith sufficient
particularsto enabletheobjector objectsto be
identified; and

(d) shall containprovisionsfor andin relationto the protection
andpreservationofthe area,objector objectsfrom injury or
desecration,including, in the caseofAboriginal remains,
provisionsfor their custody.

(3) A declarationundersubsection(1) mayberevokedor variedat
anytime, by instrumentin writing, by theMinister or any
authorizedofficer.

19 Notification of declarations

(1) An authorizedofficer shall, as soonas practicableaftermakinga
declarationundersection18:

(a) in suchmanneras he or shethinksappropriatein the
circumstances,notify the Ministerofthe makingof the
declaration,the termsof thedeclarationandthe reasonsfor
whichit wasmade;and

(b) takereasonablestepsto givenoticeofthe declarationto
personslikely to besubstantiallyaffectedby the declaration.

(2) Any failureto complywith subsection(1) doesnot invalidatea
declaration.
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Part II Protectionof significantAboriginal areasandobjects
Division 3 DiscoveryanddisposalofAboriginal remains

Section20

Division 3—Discovery and disposalofAboriginal remains

20 Discoveryof Aboriginal remains

(1) A personwho,exceptin Victoria, discoversanythingthat heor she
hasreasonablegroundsto suspectto beAboriginal remainsshall
reporthis or herdiscoveryto the Minister, giving particularsof the
remainsandof their location.

(2) WheretheMinister receivesa reportmadeundersubsection(1)
andhe or sheis satisfiedthat thereportrelatesto Aboriginal
remains,he or sheshall takereasonablestepsto consultwith any
Aboriginalsthatheor sheconsidersmayhavean interestin the
remains,with aview to determiningthe properactionto betaken
in relationto theremains.

21 Disposalof Aboriginal remains

(1) WhereAboriginal remains,otherthanremainsdiscoveredin
Victoria, aredeliveredto theMinister, whetherin pursuanceof a
declarationmadeundersection12 or otherwise,heor sheshall:

(a) return theremainsto anAboriginal or Aboriginalsentitledto,
andwilling to accept,possession,custodyor controlof the
remainsin accordancewith Aboriginal tradition;

(b) otherwisedealwith theremainsin accordancewith any
reasonabledirectionsof anAboriginal orAboriginals
referredto in paragraph(a); or

(c) if thereis or areno suchAboriginal or Aboriginals—transfer
the remainsto aprescribedauthorityfor safekeeping.

(2) Nothing in thissectionshallbetakento derogatefrom therightof
anyAboriginalor Aboriginalsacceptingpossession,custodyor
control of anyAboriginalremainspursuantto this sectionto deal
with the remainsin accordancewith Aboriginal tradition.
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