
APPENDIX 1
(referred to in paragraph 8)

Bodies and individuals who provided us with views and information

Association of British Chambers of Commerce
Auditor of the Court of Session

British Institute of International and Comparative Law
British Insurance Association

Chartered Institute of Patent Agents
Committee of Scottish Clearing Bankers
Confederation of British Industry
Consumers' Association
Crown Office, Scotland

Director of Administration, City of Edinburgh District Council
Director of Administration and Legal Services, Cumbernauld and Kilsyth

District Council

General Dental Council
General Medical Council
General Optical Council
Glasgow Bar Association

Institute of Actuaries
Institute of Civil Engineers
Institute of Directors

Law Society of Scotland
Lord Advocate's Department
Lord Justice General and Lord President (Lord Emslie)

National Federation of Consumer Groups

Presiding Special Commissioner of Income Tax

Royal College of Veterinary Surgeons
Royal Institute of British Architects
Royal Institution of Chartered Surveyors

Scottish Courts Administration
Scottish Home and Health Department
Scottish Law Agents Society
Scottish Legal Action Group
Society of Solicitors in the Supreme Courts of Scotland
Stock Exchange

Six firms of solicitors
Two individual members of firms of solicitors
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APPENDIX 2
(referred to in paragraph 44)

The rules and practices of the legal profession
in other countries

Introduction
This appendix contains information about the restrictions in other countries,

supplied by the Faculty of Advocates for the Commission or, in the case of
certain Australian states, obtained by the Commission. Though some of the
material was obtained during 1974, it is all believed to be still accurate.

Australia
I New South Wales Bar Association

Queen's Counsel Rules:
'57. A Queen's Counsel may appear on the hearing of a case in which he was

retained or briefed as a junior for a fee appropriate to a junior counsel but he
may refuse to do so.'

'64. A QC other than a permanent Crown Prosecutor or Public Defender
may not appear for a party without a junior barrister but he may, if he chooses,
appear without a junior in a trial or indictment of a person not being a cor-
poration or on a plea by such person after indictment or under Section 51A of
the Justices Act or for the purpose of making representations to any admini-
strative or legislative body.'
Note: Rule 64 was substituted on 26 October 1972 for a rule in the following

terms:

'64. Queen's Counsel may not appear for a party without a junior barrister,
but it is not a breach of etiquette for him to appear without a junior at a
criminal trial.'

n The Bar Association of Queensland

It is the practice of the Bar of Queensland that a QC does not appear in any
Court of Law without junior counsel. However, where he appears elsewhere as
an advocate (eg in tribunals) while it is desirable that he should have a junior,
there is no rule of the profession requiring him to do so, unless a junior has
been employed in the preliminary proceedings.

In practice a QC does not undertake the work connected with steps in the
action before trial. Preliminary work is done by junior counsel but it is proper
for a QC to meet his junior in consultation to advise and settle pleadings. What
part the junior takes in the trial is a matter for arrangement in each case. If
more than one junior is briefed, their respective shares in the whole work are
also a matter of arrangement.

m The Victorian Bar
Statement by the Honorary Secretary of the Victorian Bar:

The traditional two counsel rule which requires Senior Counsel to appear with
junior counsel applies.'
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IV South Australia

The Master of the Supreme Court has advised that it is Court practice to
require Senior counsel to appear with junior counsel.

V Western Australia

There are no written rules requiring a Senior Counsel to appear with junior
counsel. However, the Registrar of the Supreme Court has advised that this
practice is always followed.

VI The Law Society of Tasmania

Rule 3 of the Rules of the Law Society of Tasmania provided:

'3. A Queen's Counsel will be expected to observe the following rules namely:

(c) He shall not appear in any Court of Law without a Junior Counsel.'

Canada
Statement by a leading Queen's Counsel practising in Toronto as a Barrister
and Solicitor:

'In Ontario we do not have a "Two Counsel Rule". I am not aware of a
comparable rule in any other province either.

I am entitled in Ontario to insist as a consideration of my retainer that I be
authorised to engage the services of a junior member of the profession for the
purpose of assisting me. If the client did not choose to incur this added expense
I would be entitled to decline to act on his behalf.'

Irish Republic

A Senior Counsel/Silk cannot plead in court unless he is instructed with a
junior. The rule is confined to litigation in court and does not cover the
appearance of counsel at administrative' tribunals.

New Zealand

The Queen's Counsel Regulations 1955:

'5. Except when acting for the Crown, a Queen's Counsel shall not (except in
Chambers) appear

(a) In the Supreme Court or the Court of Appeal or any other Court that is
not an inferior Court unless junior counsel appears with him;
nor

(b) In any inferior Court except upon special retainer and for a fee of at least
ten guineas:

Provided that this regulation shall not apply to an appearance for a person who
is party to the proceedings as a poor person or as a person to whom legal aid is
granted under any Act.'
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Northern Ireland

Statement by the Secretary to the General Council of the Bar of Northern
Ireland:

'Broadly speaking, the two counsel rule is the same in Northern Ireland as in
England and Wales.'

Rhodesia

Rules of the Bar of the High Court of Rhodesia
'X. SENIOR COUNSEL
(b) No Queen's Counsel or Senior Counsel shall appear without a junior in

any trial action in the High Court:

Provided that Queen's Counsel or Senior Counsel may be briefed without a
junior in any case in which he was engaged before taking Silk. Queen's Counsel
or Senior Counsel shall be considered to have been engaged in a case if he was
briefed at any stage in the proceedings, but not if he has merely advised before
the institution of the proceedings or on the prospects of an appeal. For the
purpose of this rule, an appeal shall be considered as part of the original
proceedings.

XI. LEADERS AND JUNIORS
(b) If two Senior Counsel are briefed, one may be briefed as junior to the

senior, but he himself must have a junior.'
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Advocates
(see also Junior Counsel, Senior Counsel)

advisory.functions, 15
development of seniority structure, 30-34,

158
pressure of work, 118
public duties, 17
rights of audience, 13
services, 13-17
specialisation, 16

Advocates-Depute
appearance on prosecution side in

criminal cases, 34,40,97
Advocates, Faculty of see Faculty of

Advocates
Appearances in court

final conclusions, 13 6-144
Arbitration hearings

appearance of two counsel, 103
Association of British Chambers of

Commerce
views on Dean's Ruling of 1970,70

Board of Trade
inquiries see Department of Trade

Boyle Report see Review Body on Top
Salaries

British Insurance Association
views on Dean's Ruling of 1970,69

Burgh Court
Dean's Ruling of 1970,37

Canada
two Counsel rule, appendix 2

Church of Scotland, General Assembly
Dean's Ruling of 1970,37

Civil cases
legal aid scheme: procedure for employing

Counsel, 47,49, 50
Clerks, Faculty

activities, 24
Codifying Act of Sederunt, 1913

ruleCASAVI4
abolition: effect of allowing an

advocate to pre-judge clients' cases,
113

conclusions, 159-165
requirement to act when offered

reasonable fee, 28,159-165
Committee of Scottish Clearing Bankers

views on Dean's Ruling of 1970,72
Conclusions

advantages of employing Junior Counsel
to support Senior Counsel, 151-153

' Conclusions—continued
Codifying Act of Sederunt (rule CAS A VI

4), 159-165
costs, 166
court appearances, 136-144
Dean's Ruling of 1970,124-173
Faculty of Advocate's case against

abolition of restrictions, 150-167
monopoly situation: existence, 5,124-131
the public interest, 132-149
summary, 168
training of Junior Counsel, 167
two tier system, 154-158
written work, 145-149

Confederation of British Industry
views on Dean's Ruling of 1970,72

Conduct and discipline
procedures, 12,27,28

Consumers' Association
views on Dean's Ruling of 1970,71

Costs see Fees
Court appearances see Appearances in Court
Court of Session Hearings

Dean's Ruling of 1970,37,99,100
Courts Martial

Dean's Ruling of 1970,37
Criminal cases

Dean's Ruling of 1970: Senior Counsel
allowed to appear alone, 40,41,96,97

legal aid scheme: procedure for employing
Counsel, 48,51,52

Dean of Guild Court
Dean's Ruling of 1970, 37,141

Dean's Ruling of 1970 .
abolition or modifications: implications,

109-123
conclusions of Monopolies and Mergers

Commission, 124-173
description of provisions, 29^-44
views of interested parties, 55-72
views of the Faculty of Advocates, 73-123

Department of Trade
inquiries: Dean's Ruling of 1970,37,102,

149
Departmental Inquiries

Dean's Ruling of 1970,37,102,149
Director of Administration and Legal

Services, Cumbernauld and Kilsyth
District Council

views on Dean's Ruling of 1970,70
Director of Administration, City of •

Edinburgh District Council
views on Dean's Ruling of 1970,72

References are to paragraph numbers, not page numbers.
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Discipline see Conduct and discipline

Entrance to the profession
procedure, 26

Evidence
list of bodies and individuals who supplied

views and information, appendix 1
views of interested parties, 55-72
views of the Faculty of Advocates, 73-123

Faculty of advocates
administration, 11,12
case against abolishing restrictions: final

conclusions of Monopolies and Mergers
Commission, 150-167

Committee on Professional Practices, 11
comparison with the Bar of England and

Wales, 10
constitution, 9,10
election of officers, 11
1906 Committee: rulings on seniority

structure, 32-34,42
organisation, 9-28
restrictions on employment of Senior

Counsel alone see Dean's Ruling of 1970
submissions

fees, 105-108,122
general, 6,73-123
implications of abolition or modification

of restrictions, 109-123
legal issues, 74-78
monopoly conditions: arguments

against existence, 74-78
on types of case 'appropriate' to the

employment of Senior Counsel
alone, 95

public interest: retention of Dean's
Ruling of 1970 urged, 79-94

Faculty Services Ltd
board: membership, 24
collection of fees, 24

Fees
Advocates fees compared to total cost of

litigation, 108
collection by Faculty Services'Ltd, 24
costs of litigation, 67,104-108,152,166
Junior Counsel's fees compared to Senior

Counsel's fees, 37
legal aid, 53,54
raising of fees to avoid unwanted work, 122

Glasgow Bar Association
views on Dean's Ruling of 1970,64

High Court of Justiciary
Dean's Ruling of 1970,37

House of Lords hearings
Dean's Ruling of 1970,37,99

Irish Republic
two Counsel rules, appendix 2

Junior Counsel
advantages of employment to support

Senior Counsel, 80-123,151-153
division of work with Senior Counsel, 20-22
fees compared to those of Senior Counsel,

37
functions compared to Senior Counsel, 31
number in November 1975,18
restrictions on Senior Counsel acting

without Junior Counsel, 29-44
training, 68,69,87,167

Justice of the Peace Court
Dean's Ruling of 1970, 37

King's Counsel see Queen's Counsel

Law Society of Scotland
Council: views on Dean's Ruling of

1970,57-61
Legal Aid Central Committee:

administration of legal aid, 47
Legal aid

administration: responsible authorities,
46-48

civil cases, 47,49, 50
criminal cases, 48, 51, 52
definition, 7
fees, 53, 54,157
general, 45-54
guidelines for employment of Counsel

civil cases, 49, 50
criminal cases, 51,52

number of applications in Scotland, year
ended March 1975,52

Legal Aid Central Committee see Law Society
of Scotland

Licensing Authority see Road and Rail Traffic
Act 1933

Local administration hearings
see Magistrates

Lord Justice General
views on Dean's Ruling of 1970,56

Lord President
views on Dean's Ruling of 1970,56

Lyon Court
Dean's Ruling of 1970,37,141

Magistrates
local administration hearings: appearance

of Senior Counsel alone, 35
Monopoly conditions

conclusions, 124-131
existence, 5,74-78,124-131
non-existence: submissions by Faculty of

Advocates, 74-78

References are to paragraph numbers, not page numbers.
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New South Wales Bar Association
two Counsel rules, appendix 2

New Zealand
two Counsel rules, appendix 2

Northern Ireland, General Council of the Bar
two Counsel rules, appendix 2

Parliamentary Commissions
Dean's Ruling of 1970, 37,149

Planning inquiries
employment of two Counsel, 102

Pleadings
by Senior Counsel, 31,37,42,61,81,95,

99,107,145-149
definition, 14

Procedure of the Inquiry, 2-4
Procurators-Fiscal

support to Advocates-Depute, 97
Provisional Order Inquiries

Dean's Ruling of 1970,37,102,149
Public interest

final conclusions, 132-149

Queen's Counsel
seniority, 32-35

Queensland Bar Association
two Counsel rules, appendix 2

Recommendations, 169-173
Refusal to act . ,

regulations on advocates'rights, 28,
159-165 :

Restrictions imposed by Faculty of
Advocates see Dean's Ruling of 1970

Review Body on Top Salaries
Report no. 6: earnings of Scottish Senior

Counsel, 105
Rhodesia, Bar of the High Court

two Counsel rules, appendix 2
Road and Rail Traffic Act, 1933

licensing authority hearings: appearance of
Senior Counsel alone, 35

Road Traffic Act, 1930
Traffic Commissioner hearings:

appearance by Senior Counsel alone, 35
Royal Commissions

Dean's Ruling of 1970, 37,149

Salaries see Review Body on Top Salaries
Scottish Land Court <

Dean's Ruling of 1970,37
Scottish Law Agents' Society

views on Dean's Ruling of 1970,63
Scottish Legal Action Group

views on Dean's Ruling of 1970,64

Secretary of State for Scotland
legal aid administration: responsibilities, 46

Senior Counsel
division of work with Junior Counsel, 20-22
earnings, 105
fees compared to those of Junior Counsel,

37
functions compared to Junior Counsel, 31
method of appointment, 19
number in November 1975,18
pleadings and writings: potential pressure

to continue after taking silk, 56,61,68,
116,119-123,154-156

restrictions on acting without Junior
Counsel see Dean's Ruling of 1970

special cases where appearance alone is .
allowed

Faculty of Advocates views, 95-103
general, 35-39

writings: continuation for one year after
taking up silk, 37

Sheriff Court
Dean's Ruling of 1970,37,101

Silks see Senior Counsel
Society of Solicitors in the Supreme Courts of

Scotland
views on the Dean's Ruling of 1970,62

Solicitors
acting as support for Senior Counsel, 83,

84,139
definition,?
views on Dean's Ruling 1970,65

South Australia Supreme Court
two Counsel rules, appendix 2

Tasmania, Law Society of
two Counsel rules, appendix 2

Terms of reference, 1
Trade, Department of see Department of

Trade
Traffic Commissioner see Road Traffic

Act, 1930
Training

Junior Counsel: value of working with
Senior Counsel, 68,69,87,167

Tribunals
employment of two Counsel, 37,149

Trust arrangements
appearance by Senior Counsel alone, 36

Two-tier system
comparison with other countries, 93
Dean's Ruling of 1970

conclusions of Monopolies and Mergers
Commission, 124-173

. description of provisions, 29-44
views of interested parties, 55-72

References are to paragraph numbers, not page numbers.
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Two-tier system
Dean's ruling of 1970—continued

views of the Faculty of Advocates,
'73-123

defence by Faculty of Advocates, 80-123,
150-158

general, 18
role in maintaining supply of experienced

Senior Counsel, 68,69,87,167
role in preventing depletion of Junior Bar,

93
tribunals, 37,149

Victorian Bar Association
two Counsel rules, appendix 2

Western Australian Supreme Court
two Counsel rules, appendix 2

Working arrangements, 23-25
Writings

conclusions of Monopolies and Mergers
Commission, 145-149

definition, 14
'giving up' writings, 31, 37,42, 61, 81,95,

99,107

References are to paragraph numbers, not page numbers.
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