
APPENDIX 1

(referred to in paragraph 9)

List of bodies and individuals who provided us with views and
information

Association of British Chambers of Commerce
Association of County Councils
Association of District Councils
Association of Metropolitan Authorities
British Institute of International and Comparative Law
British Insurance Association
Centre for Protective Law Studies
Chartered Institute of Patent Agents
City of London Solicitors Company
Committee of London Clearing Bankers
Confederation of British Industry
Consumers' Association
Department of the Director of Public Prosecutions
General Dental Council
General Medical Council
General Optical Council
Home Office
Institute of Actuaries
Institute of Arbitrators
Institute of Chartered Accountants in England and Wales
Institute of Civil Engineers
Institute of Directors
Law Society
Legal Action Group
Lloyds Underwriters Association
Lord Chancellor's Office
Lord Chief Justice (Lord Widgery)
Master of the Rolls (Lord Denning)
National Federation of Consumer Groups
President of the Family Division (Sir George Baker QBE)
Presiding Special Commissioner of Income Tax
Royal College of Veterinary Surgeons
Royal Institute of British Architects
Royal Institution of Chartered Surveyors
Sheffield Legal Action Group
Stock Exchange
A senior lawyer in the Treasury Solicitors Office
Seven barristers
Eleven firms of solicitors
Six solicitors
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APPENDIX 2

(referred to in paragraphs 32, 39 and 146)

Rules of conduct and etiquette relating to QCs and juniors

1. A QC ought not to appear as an advocate in any Court of Law without a
junior, but where he appears elsewhere as an advocate, while it is generally
desirable that he should have a junior, there is no rule of the profession requiring
him to do so unless a junior has been employed in the preliminary proceedings,
but he always has a discretion as to whether he will appear if a junior is not also
briefed.

2. For the purpose of this rule the expression 'Court of Law' includes a
Court Martial, the Lands Tribunal, the Transport Tribunal and an Agricultural
Land Tribunal, but does not include a ministerial or Local Government Inquiry
(see note (a)), a Parliamentary Committee or a hearing before the General or
Special Commissioners of Income Tax.

3. The general rule is not infringed in an appeal to the Privy Council where
a QC is briefed with a junior who, although not a member of the English Bar,
has himself the right of audience in that case before the Privy Council (see
note (b)).

4. A Commonwealth QC who is also a member of the English Bar but not
an English QC would be entitled to practise as a QC in the Privy Council and
there is no rule which would make it obligatory for him to have a junior^ but
it would be unusual for him to appear without a junior (see note (c)).

5. Where a QC is instructed to appear at the taking of evidence overseas to
be used subsequently in proceedings in the High Court, a junior need not also
be instructed (see note (d)).

6. A QC at the Parliamentary Bar should not accept a brief to promote a
Private Bill, without a junior being briefed with him; but he may accept a brief
to oppose a Private Bill without a junior, and it is not contrary to etiquette for
two QCs to accept such briefs to oppose together without a junior a Private Bill
on behalf of a single petitioner against the Bill (see note (e)).

7. There is no objection to a barrister recommending another barrister as his
leader or junior if, but only if, he is asked for his opinion (see note (f)).

8. A QC may accept instructions to draft a document or settle a draft of any
kind with a junior but otherwise should do so only where:

(i) the crucial content of the drafting work to be done depends wholly
or mainly on his own invention, and is ancillary to advice given by
him and the draft is not intended for the conduct of proceedings
and is of such length and required in such circumstances as would
not seriously infringe the general practice of settling drafts only
in consultation with a junior, or

(ii) the document is necessary for the conduct of proceedings in which
it is permissible for a QC to appear at the hearing without a junior
and it is intended that he should be so instructed (see note (g)).
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9. This rule is of general application, eg to such documents as Debentures or
Articles of Association and to Patent and Trade Mark Proceedings, and not to
contentious matters only (see note (h)); and it applies even where the documents
are in a foreign language and intended for use abroad (see note (i)). A QC may,
however, draft a letter where it is ancillary to an opinion given by him in writing
or in conference but he should not do so on separate instructions (see note (j)).

10. Where papers have been delivered simultaneously to both a QC and
junior counsel, the QC should not advise except in consultation with the junior,
but where no papers have been delivered to junior counsel, a QC may advise
in conference or give a written opinion without the assistance of a junior (see
note (k)).

11. A QC should not draft or settle a petition or case in proceedings before
the Privy Council without the assistance of a junior (see note (1)) and at the
Parliamentary Bar a QC should not draft or settle a Private Bill or a Petition
against a Private Bill except along or in consultation with a junior (see note (m)).

12. It is contrary to professional etiquette for a QC, if in practice at the Bar,
to accept a permanent appointment as counsel to a Government Department
which necessarily involves his doing a junior's work (see note (n)).

13. A QC is permitted and should normally be willing at any time before the
first anniversary (see note (o)) of his appointment as a QC:

(i) to settle, amend, re-settle or otherwise complete as a junior, any
document relating to a non-contentious matter which he was
originally instructed to settle before his appointment;

(ii) to settle pleadings and other documents, appear at the trial or at any
hearing preceding the trial and do any other ordinary work of a
junior in any proceeding (whether civil or criminal) in regard to
which he was instructed before his appointment (whether or not he
was retained within the meaning of Retainer Rules 15 to 22).

14. A QC may at his discretion continue to act as a junior (including settling
pleadings, notices of appeal and other documents, appearing at any hearing
(whether original or appellate) and doing any other ordinary work of a junior)
without limit of time:

(i) in a criminal case, if he was instructed in the case (whether for the
Prosecution or the Defence) before his appointment as a QC;

(ii) in a civil suit, if he was instructed therein before his appointment as
a QC and before the first anniversary of his appointment appeared
as a junior at the trial or on an appeal therein (see note (1)).

15. Save as aforesaid, a QC should refuse to continue to act as a junior in any
matter or proceeding after the first anniversary of his appointment as a QC,
unless in his opinion such refusal would cause hardship to the client, in which
event he may at his discretion continue so to act for any purpose in regard to
such matter or proceeding until the second anniversary of his appointment.

16. Where Counsel by his clerk agrees to accept a brief, a special retainer or
instructions in a new matter or proceeding but before delivery thereof is informed
that he is to be appointed a QC, he may accept such brief, special retainer or
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instructions provided that it is or they are delivered before he is appointed a QC.
Save as aforesaid, counsel should not accept as a junior any brief or instructions
or special retainer in a new matter or proceeding between the date when he is
informed that he is to be appointed a QC and the date of his appointment (see
note (p)).

Notes Relating to Appendix 2

(a) AS 1935, p 6. Restated in AS 1951, p 30; p 22; 1961, p 23.

(b) AS 1939, p 6.

(c) AS 1900-01, p 11. (Opinion of the Council given with the assistance of the
Registrar of the Privy Council).

(d) AS 1970-71 which rescinded a ruling (AS 1963, p 25) to the opposite effect.

(e) AS 1924, p 7.

(f) AS 1958, p 23 (which cancels a ruling at AS 1902-03, p 3, to the opposite
effect); AS 1961, p 24.

(g) Ruling adopted by the General Council of the Bar, July 1974 which
supersedes the old rule in AS 1901-02, p 4, and amendments thereto made in
AS 1971-72, p 20, and 1972-73, p 28.

(h) AS 1905-06, p 12; 1938, p 10.

(i) AS 1961, p 24.

G) AS 1960, p 22.

(k) AS 1951, p 30.

(1) AS 1909, p 7.

(m) AS 1924, p 7.

(n) AS 1906-07, p 10.

(o) See note (p) post.

(p) AS 1965, p 30 'Anniversary' means a year commencing on the actual date of
appointment to silk, not the day of the announcement (AS 1971-72, p 36).
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Advocacy
effect of'two Counsel' rule, 33-35, 38
problems of deciding, whether to employ

QCs in 'borderline' cases, 133-138

Agricultural Land Tribunal
application of the 'two Counsel' rule, 34

Arbitration Inquiries
non-application of 'two Counsel' rules, 34

Association of British Chambers of
Commerce

views submitted, 84

The Bar
administration and constitution, 10-31
structure, 185-187

Bar Council
constitution, 12
founding, 10
functions, 12
governorship by the Senate of the Four

Inns of Court, 10
rules of conduct and etiquette relating to

QCs and junior counsel, appendix 2
special Committee on the Reappraisal of

Bar Rules and Practices:
recommendations, 41

special Planning Committee:
recommendations, 43

submissions
benefits of'two Counsel' rule: summary,

129-131,188-191
'cab rank' principle: protection of

unpopular clients or causes, 125-128
control of the type of work done by QCs

by restricting numbers, 155-158
costs and efficiency: effect of 'two

Counsel'rule, 109-114
disciplinary control of type of work

undertaken by QCs, 159
effect of abolition of 'two Counsel' rule:

summary, 160-163
erosion of two tier system in the absence

of'two Counsel' rule, 132-163
general, 88-163
restriction of choice inherent in the 'two

Counsel' rule, 122-124
role of QCs, junior counsel and

Solicitors, 93-95
training of junior counsel, 83,115-121
two tier system: advantages, 88-90,

184-202
types of court and tribunal where the

'two Counsel' rule applies in modified
form, 105-108

Barristers
(see also junior counsel, Queen's Counsel)

'cab rank' rule: requirement to take on any
case offered for a reasonable fee, 31,
125-128,196-200

division of work between QCs and junior
counsel, 19-21

entrance to the profession, 22,23
number in practice, 18
public duties, 17
services provided, 13-17

British Insurance Association
views submitted: compulsory 'two

Counsel' rule unnecessary, 82

'Cab rank' rule
requirement for barristers to take on any

case offered for a reasonable fee, 31,
125-128,196-200

Children and Young Persons Act, 1969
employment of Counsel in Magistrates'

Courts, 55
City of London Solicitors' Company

views on employment of solicitors rather
than junior counsel, 72

Civil cases
legal aid

fees, 59,60,149,192,195
general, 50
procedures for employment of Counsel,

52-54
Committee of London Clearing Bankers

views submitted, 84
Conclusions

advocacy, 170-177
the Bar Council's case against abolition,

184-202
consultation, 183
monopoly situation, 164-166
public interest: the 'two Counsel' rule,

167-183
summary, 203
written work, 178-182

Conduct and discipline
general, 24-31

Confederation of British Industry
views submitted: 'two Counsel' rule's role

in maintaining high quality of Queen's
Counsel, 87

Consultation
employment of two Counsel, 37,38,71,

145,183
Consumers' Association

views submitted: compulsory 'two
Counsel' rule unnecessary, 85

References are to paragraph numbers, not page numbers.
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Costs see Fees
Council of the Law Society see Law Society,

Council of
Court appearances see Advocacy
Courts Martial

application of the 'two Counsel' rule, 34
Criminal cases

legal aid
employment of Counsel in Crown

Courts, 56-58; in Magistrates'
Courts, 55

fees, 61,149,192,195
general, 51

Director of Public Prosecutions
views submitted, 75

Disciplinary tribunals
non-application of 'two Counsel' rule, 34

Discipline see Conduct and discipline,
Disciplinary Tribunals, Professional
Conduct Committee

Disciplinary Tribunals, 29,30

Efficiency
effect of 'two Counsel' rule: submissions of

the Bar Council, 113,114
Evershed Committee on Supreme Court

Practice, 45,171
Evidence

list of bodies and individuals who provided
views and information, appendix 1

views of interested parties, 62-87

Fees
cost of litigation

employment of unnecessary junior
counsel, 67,86,177

'two Counsel' rule: effect at present,
109-112,190; effect of abolition, 78,
83, 86,147-149,201

legal aid: in civil cases, 59, 60,149,192,
195; in criminal cases, 61,149,192,195

Home Office
legislation and funds for the legal aid

system, 49

Income Tax Commissioners' hearings
non-application of 'two Counsel' rule, 34

Tnns of Court, Senate of see Senate of the
Four Inns of Court

Junior counsel
advantages to the litigant of employing

two Counsel, 188-191
'cab rank' rule: requirement to take any

case offered for a reasonable fee, 31,
125-128,196-200

Junior counsel—continued
disadvantages of employing unnecessary

counsel, 67
division of work with QCs, 19-21
number in practice, 18
pressure of work on experienced junior

counsel, 67,118,150
protection by 'two Counsel' rule from

competition from less successful QCs,
63,120,193-195

retainer rules: possibility of being 'dropped'
from the case, 46,80,136

role: Bar Council submissions, 93-95
'superflous' junior counsel: Bar Council

submissions, 96-102,115
training: value of working with QCs, 83,

117,120,121,202
written work, 36, 38,69,82,93,180-182

Lands Tribunal
application of the 'two Counsel' rule, 34

Law Society, Council of the
submissions

disadvantages of employing unnecessary
junior counsel, 67

right of the client to decide number and
type of Counsel, 68

two tier system not dependent on 'two
Counsel' rule, 64

type of case where employment of QCs
alone might be appropriate, 65,66,171

use of solicitors instead of junior
counsel, 70

use of two Counsel for consultations, 71
written work by QCs, 69

Law Society Legal Aid Committee
responsibility for the legal aid system, 50

Legal Action Group
views submitted: employment of Counsel

should be decided on the merits of each '
case, 73

Legal aid
civil cases

fees, 59,60,149,192,195
general, 50
procedures for employment of Counsel

under the legal aid scheme, 52-54
criminal cases

employment of Counsel in Crown
Courts, 56-58

employment of Counsel in Magistrates'
Courts, 55

fees, 61,149,192,195
general, 51

definition, 8
general, 48-61
number of orders in Crown Courts, 1974,

58

References are to paragraph numbers, not page numbers.
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Legal aid (continued)
problems of awarding costs if discretion is

given on number of Counsel employed,
141

responsible authorities, 49
Legal Aid Committee see Law Society Legal

Aid Committee
Legal Aid in Criminal Proceedings (Fees and

Expenses) Regulations, 1968,61
Lloyds Ltd.

views submitted, 84
Local Government Inquiries

non-application of the 'two Counsel' rule,
34

London Clearing Bankers, Committee of
views submitted, 84

Lord Chancellor
responsibilities for the legal aid system, 49

Lord Chief Justice
views submitted, 63

Master of the Rolls
views submitted, 63

Ministerial Inquiries
non-application of the 'two Counsel' rule,

34
Monopolies and Mergers Commission

hearings
non-application of 'two Counsel' rule, 34

Monopoly situation
existence, 5,164-166
non-existence: submission of the Bar

Council, 92

Northern Ireland
omission from reference, 7

Parliamentary Committee hearings
non-application of 'two Counsel' rule, 34

Planning Inquiries
non-application of 'two Counsel' rules, 34

Pleadings see Written work
President of the Family Division

views submitted, 63
Procedure of Inquiry, 2-4
Professional Conduct Committee

membership, 27
powers and functions, 25,26

Public interest
'two Counsel' rule: conclusions of the

Monopolies and Mergers Commission,
167-183

Queen's Counsel
appearance alone when junior counsel not

available, 74
'cab rank' rule: requirement to take any

case offered for a reasonable fee, 31,
125-128,196-200

consultation: employment of two Counsel,
37,38,71,145,183

control of work undertaken by restricting
numbers appointed: Bar Council
submissions, 155-158

definition, 8
devaluation of status if numbers increased,

157
disciplinary control of type of work

undertaken: Bar Council submissions,
159

division of work with junior counsel,
19-21

method of appointment, 18
misuse of skills on junior counsel work,

122-124,142,143,193-195
newly appointed QCs: time allowed to

complete cases taken on before
promotion, 38,146,147,150

pressure to undertake cases alone, 69,91,
117,121-124,139,142,144,146,147,
154,192

pressure to undertake written work, 69,144
problems of deciding whether to employ

QCs in 'borderline* cases, 133-138
number in practice, 18
pressure of work, 93,114,122-124
role: submissions by Bar Council, 93-95
types of case where employment alone

might be appropriate, 65,66,103,104,
175

written work, 36,38,69,82,180-182

Recommendations, 204-208
Retainer rules

possibility of junior counsel being
'dropped' from a case, 46

Rules of Conduct and Etiquette, appendix 2

Senate of the Four Inns of Court
constitution, 11
Executive Committee, 28
founding, 10
functions, 11
governing body of the Bar Council, 10

Senior Barristers see Queen's Counsel
Solicitors

definition, 8
pressure to employ only one Counsel if

'two Counsel' rule abolished, 140,152

References are to paragraph numbers, not page numbers.
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Solicitors—continued
role: submissions by the Bar Council, 94,95
use instead of junior counsel, 70,72,79,

94,95,176

Terms of reference, 1

Training
value to junior counsel of working with

QCs,83,117,120,121,202

Transport Tribunals
applications of the 'two Counsel' rule, 34

Two tier system
advantages, 88-90
advocacy, 32-35,133-143
anomalies: types of court to which 'two

Counsel* rule applies, 81
dependence on 'two Counsel' rule, 64, 74,

88-92,191-195
effect of abolition of'two Counsel' rule:

summary of Bar Council submissions,
160-163

Two tier system—continued
erosion in the absence of the 'two Counsel'

rule
advocacy, 133-143
consultation, 145
pressure on newly appointed QCs,

146-150
written work, 144

general, 18-21,32-47, 88-92
history, 39-47
restriction of choice inherent in 'two

Counsel' rule: Bar Council submissions,
122-124

timing of hearings, 119
types of court in which the ruling operates,

34,35
types of courts and tribunals where the

'two Counsel' rule applies only in
modified form, 105-108

Written work
application of'two Counsel' rule, 36, 38,

69,82,180-182
function of junior counsel: Bar Council

submissions, 93
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