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Consultation on draft ~uidelines on the amlication of divestiture remedies in merPer 
inquiries 

We welcome the opportunity to comment on the Competition Commission's proposed introduction 
of guidelines on this very important aspect of the Competition Commission's role in merger 
inquiries. 

As a general comment, whilst we appreciate the importance of consistency and transparency in the 
Competition Commission's approach, we are pleased that the Competition Commission also 
recognises the need for flexibility in the application of the guidelines and the need for 
proportionality of remedies. In our view, it is important that, when deciding whether a remedy is 
appropriate, the CC adopts a flexible approach and is conscious of the need not to impose remedies 
which are ~mnecessarily burdensome on the party giving the conimitments or disproportionate to 
the possible adverse effects of the relevant merger on competition. 

We also have the following specific comments on the draft guidelines: 

Paragraph 3.2 - in our view, any restriction on the merger parties from subsequently 
purchasing assets or shareholdings sold as part of a divestiture package or acquiring material 
influence over them should be limited in time andor subject to the prior consent of the OFT to 
cater for possible changes to the market structure which render such restrictions unnecessary. 
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Paragraphs 3.3 and 3.4 - whilst we understand that the CC would prefer divestiture of an 
existing stand-alone business, rather than a collection of assets, there are various circumstances 
in which the divestiture of one or more assets would be an adequate remedy. For example, 
where the business to be divested is limited to the distribution of a third party's products, the 
novation of the relevant distribution agreement and related customer contracts to a purchaser 
with its own distribution network may be an adequate remedy. We welcome the CC's 
acknowledgement that the divestment of a collection of assets may be an adequate remedy. 
Paragraph 3.6 - in our view, the composition of any "crown jewels" package should be 
proposed by the merger parties rather than the CC. The draft guidelines seem to suggest that 
the composition of any "crown jewels" package will be unilaterally imposed by the CC. We 
support the statement in the draft guidelines that "crown jewels'' packages will generally only 
be considered by the CC in circumstances where other effective options are not available. In 
our view, it would almost always be preferable for the CC to impose less burdensome 
alternatives, such as appointing a divestment trustee or requiring an up-fiont buyer. 
Paragraph 4.1 - we think that the guidelines should be clearer about what is meant by the 
purchaser being "independent" fiom and having "no significant connection" with the merger 
parties. Is this intended to mean that there should be no control-type relationship or does it go 
further than that? In our view, the fact that the merger parties have an existing contractual 
relationship with a proposed purchaser in an unrelated market where the merger parties do not 
have market power should not, of itself, preclude divestment to that proposed purchaser. 
Paragraph 4.4 - we consider that it is somewhat unreasonable and disproportionate to prevent 
the merger parties fiom progressing, pending divestiture, the integration of businesses which 
are unrelated to the business which is to be divested, where such integration will not lead to a 
substantial lessening of competition. 
Paragraph 5.5 - it would be helpfid if the guidelines could give a rough indication of the time 
periods the CC anticipates it will impose for the completion of the disposal of the divestiture 
package. 

Yours faithfully 

TRAVERS SMITH BRAITHWAITE 


