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Working with the devolved administrations 
Guidance for UK Government Departments
Guidance for UK Government Departments
1. The Government is strongly committed to making devolution work effectively. With that end in view, this note sets out guidance on working with the devolved administrations in Scotland, Wales and Northern Ireland. It summarises the procedures that have been in place for some time, with updates on some issues. In some cases it supplements, but it does not supplant, the existing battery of guidance notes Devolution Guidance Notes (DGNs).

2. Details of the individual devolution settlements are at Annex A. Further guidance is listed in Annex B. Contacts are at Annex C.

The organisational framework of devolution 

3. Relations between UK Government and the devolved administrations take place within statutory structures, which differ markedly for Scotland, Wales and Northern Ireland – see Annex A. An understanding of the different structures is important to everyone involved in relations with the devolved institutions.

4. Relations are also guided by: 

· a Memorandum of Understanding (MoU), published in 2001, on the principles that should underlie the conduct of business, and a number of Supplementary Agreements;

· a series of concordats (between the UK government or individual Whitehall departments and one or more of the devolved administrations);

· the Statement of Funding Policy; and 

· a set of devolution guidance notes.

5. None of these documents is legally binding, but they represent an important set of understandings and agreed working practices, and should be given close attention. 

6. Some are now dated. Responsible departments may wish to consider revising them, in consultation with devolved administrations as appropriate. The relevant territorial office, Cabinet Office and Ministry of Justice should be consulted before work starts.

Principles underlying relations with devolved administrations

7. Active steps to ensure good working relations with devolved administrations are fundamental to the effective working of the machinery of devolution. The arrangements will work best when both the UK Government and the devolved administrations approach the working relationship in this spirit. From the UK Government side, three key principles should govern relations. 
8. First, there should be regular contact at all levels with devolved administrations, both on matters that are devolved, and on those that are reserved (and in Northern Ireland excepted) where there is a significant impact on devolved responsibilities. Subject to the sensitivities outlined below, there should be early consultation wherever possible on new developments, and a general approach of good communication. This is a requirement of the Memorandum of Understanding (see paragraphs 4 and 5), and is reciprocal – so the devolved administrations should initiate and enter into exchanges in a similar spirit. Differences in policy approach are a legitimate and indeed inevitable feature of devolution, and should not be resisted – although one purpose of effective relations is to seek consistency where there are good practical or legal (usually EU) reasons for it.
9. Secondly, however, it is also important that the proper roles of the UK government and devolved administrations are respected. Thus the private deliberations of the UK government must remain private, as will those of the devolved administrations. It will at times be appropriate to share information in confidence with the devolved administrations (paragraph 11 of the MoU) – but care must be taken and ministers consulted as appropriate. (Remember that the practice of speaking to officials but asking them not to pass on details to their Ministers places them in a difficult position).

10. Thirdly, it is important to be joined-up within the UK Government, consulting colleagues when sensitive issues arise. In particular Whitehall departments should ensure they keep in the loop the territorial offices – the Scotland, Wales and Northern Ireland Offices. These are responsible for their respective settlements, representing the interests of those areas and facilitating and managing relationships with the devolved institutions. If an issue involves several devolved administrations, or is sufficiently high profile that it might need to engage Ministers collectively or in the machinery of the Joint Ministerial Committee, the Cabinet Office Devolution Secretariat should also be informed.
11. Departments’ legal advisers should ensure that they are joined-up with the devolution legal teams at the MoJ and in the territorial offices. Where appropriate, they will need to seek advice from the UK Law Officers (the Attorney General and Solicitor General, who responsibilities extend to Wales, and for the moment, to Northern Ireland; and the Advocate General for Scotland). On devolution matters, advice will be given by the Law Officers jointly.

Role of the centre

12. The Ministry of Justice is responsible for the overall strategy in respect of devolution.

13. The Cabinet Office Devolution Secretariat is responsible for the coordination of work on devolution in Whitehall. It also provides the Secretariat for the Ministerial Committee on the Constitution (CN) in its consideration of devolution issues; and to the corresponding official committee, CN(O).

Joint Ministerial Committee 

14. The Devolution Secretariat takes the lead as necessary in providing a Secretariat for the Joint Ministerial Committee, which brings together ministers from the UK Government and the devolved administrations. The Committee can meet in a number of formats. JMC(E), which deals with European issues, meets about quarterly (the Cabinet Office European and Global Issues Secretariat provides the secretariat in this format).
Cabinet Committees 

15. Cabinet Committees are institutions of the UK Government, generally concerned with policy development. It is not usually appropriate for anyone from outside the UK Government to attend. Hence Ministers from devolved administrations should not generally be invited to Cabinet Committees. They may, however, where appropriate and with the agreement of the relevant chair, attend Committees connected with for example emergency preparedness or response. 

Cabinet and other correspondence

16. Similarly, Cabinet Committee papers, and correspondence between committee members, should not be copied to devolved Ministers. 

17. It is however important that devolved administrations are properly involved in decision-making on proposals that impact on devolved responsibilities. Separate correspondence is needed in such cases. (Further guidance on this issue can be found in Devolution Guidance Note 6). 

18. Because of the joint nature of the role of the First Minister and deputy First Minister in Northern Ireland, correspondence should take the form either of a single letter addressed to both Ministers, or a letter to each (indicating that the other has had a letter in similar terms).

19. Correspondence to devolved ministers should be correctly addressed, including their title and departmental address – details are in the Private Office directory. (Delay has been caused where this has not happened).

Bilateral relations 

20. Most relations will be bilateral, between a Whitehall department and a devolved administration, with the involvement of the relevant territorial office available where necessary.

21. There is great value in departments seeking to maintain regular and structured cooperation with devolved counterparts, at official levels. This helps ensure good communication and avoidance of misunderstanding between administrations, and permits a useful exchange of ideas and experiences. Departments also need to maintain a strong central lead on devolution issues, and ensure they have a centre of expertise available. 

22. Ministers and officials may be invited or occasionally required to attend and give evidence to Committees of the devolved legislatures. Guidance on how to respond to such requests is provided in Devolution Guidance Note 12.
Legislation
23. The Government has committed itself to proceed in accordance with the Sewel Convention that the UK Parliament would not normally legislate with regard to devolved matters except with agreement of the relevant devolved legislature (MoU, paragraph 13). 

24. There are a number of reasons why it may be appropriate for Parliament to legislate in devolved areas – for example some bills on non-devolved matters will not work effectively without making provision in areas that are devolved, or it may be most convenient for Parliament to implement EU or international obligations in a single instrument. In these cases a Legislative Consent Motion (informally known in the Scottish context as a “Sewel Motion”) is needed in the legislature concerned.

25. This principle applies to devolved matters in respect of Scotland. It applies to transferred matters in respect of Northern Ireland, and to changes in the legislative competence of the Northern Ireland Assembly, or functions of Ministers or departments. In respect of Wales, it applies to matters within the legislative competence of the National Assembly for Wales (determined by reference to Part 1 of Schedule 5 to the Government of Wales Act 2006). 

26. Primary legislation for Wales has until recently been made at Westminster. New arrangements are now in place for Wales. They are explained in detail in Annex A. Briefly:

· since 2006, the Assembly may acquire powers to legislate (by ‘Measure’), on matters that fall within Part 1 of Schedule 5. Matters may be inserted in that Schedule by Order in Council – a Legislative Competence Order – under section 95 of the 2006 Act: such Orders must be approved before making both by the Assembly, and by Parliament. Guidance on conferring legislative competence on the Assembly (DGN16) is in preparation.

· Since the Better Governance for Wales White Paper in 2005 it has been Government policy where appropriate to confer on the Assembly powers to legislate in the area covered by the Bill. These are called framework powers, and again operate by amending Schedule 5. Primary legislation covering England and Wales has continued to make specific provision for Wales where appropriate, which has included conferring new functions on the Welsh Ministers Guidance on including Welsh provisions in UK Bills, including framework powers, is set out in DGN9.

27. Thus, in respect of Scotland, Northern Ireland and increasingly Wales, Departments preparing Bills need to be alive to the possibility of a Legislative Consent Motion being necessary in one or more of the devolved legislatures. They should be aware that this can be a complex process and they must ensure that they allow adequate time for the devolved administrations to consider the issues fully. In all cases, early contact with relevant territorial offices is advisable. A similar approach should be taken in relation to bills which are due to be published in draft and for Private Members Bills that are supported by the UK Government. 

28. The Legislation (L) Committee expects that devolution issues are resolved by the time a Bill is brought before the Committee prior to its introduction in Parliament. Departments should address promptly the devolution implications of possible amendments.

29. Departments may face requests for extension of Welsh legislative competence, either through framework powers in a Bill, or a Legislative Competence Order. Early and close consultation is required with the Wales Office.

European issues

Negotiation

30. The UK Government must be able to deliver compliance across the UK with international and European obligations, for which it is responsible at the international level. The conduct of international negotiations is not devolved under any of the settlements, and, as the Concordats on EU matters (section B of the supplementary agreements to the MoU) make clear, relations with the EU remain the responsibility of the UK Parliament and Government. But implementation of the ensuing obligations often engages devolved areas, or policy areas that impact on them, so the full and direct involvement of the devolved administrations in decision-making on those issues is, as the Concordats also underline, important. 

31. Thus when UK Ministers write to NSID(EU) Committee colleagues they should generally write in similar terms to Ministers of affected devolved administrations, copying the letter to the Scotland, Wales or Northern Ireland Office as appropriate. If departments are contacted on such matters by devolved Ministers they should similarly ensure territorial offices are kept in the loop.

32. When departments are preparing Explanatory Memoranda on EU legislation for Parliamentary Scrutiny Committees, they should consult devolved administrations where the proposal concerned either relates directly to a devolved matter or to a non-devolved matter that is likely to impact upon devolved matters. The EM should say explicitly whether the devolved administrations have an interest in the issue covered and, where they do, that they have been consulted in its preparation. For further guidance please see the separate Cabinet Office guidance on the preparation of Explanatory Memoranda.

33. Where disagreements occur, they should in the first instance be addressed bilaterally between the lead Whitehall department and the devolved administration concerned, involving the relevant territorial office and the Cabinet Office (European and Global Issues Secretariat) as appropriate. 

34. Where it is not possible to settle matters bilaterally the Joint Ministerial Committee (Europe), which typically meets quarterly, is the established forum for seeking to resolve differences between the UK Government and the devolved administrations. It is also responsible for formulating agreed UK positions on matters under discussion in the EU that bear on devolved issues.

35. Where the UK lead Minister agrees, devolved Ministers and officials can be invited to join the UK delegation to EU Council meetings. The UK lead minister will want to consider carefully whether it is appropriate for a devolved Minister to speak on behalf of the UK. The role of such Ministers and officials attending a meeting will be to support and advance the single UK negotiating line they have played a part in developing (just as it is the role of UK Ministers and officials to do so). When a UK Minister is not present, unless the lead Secretary of State has agreed that a devolved Minister should speak on this basis, it will be for UKRep, as representatives of the UK Government, to lead, even if devolved Ministers are present.

36. Under the terms of the Concordat the Scottish Executive, Welsh Assembly Government and Northern Ireland Executive also maintain representative offices in Brussels to assist in direct relationships with the EU institutions, though in line with the Concordat, the offices work closely and in a manner complementary to the work of UKRep, which is the sole institution representing the UK within the EU. Officials or Ministers from the devolved administrations are free to meet with the European Commission, provided it is clearly understood who they are and that they do not represent the UK as a whole (the Commission are used to the concept of sub-national administrations).

Implementation of EU obligations

37. The devolved institutions are responsible (see the MoU, paragraph 20) for implementing European obligations in respect of devolved matters, in the form they think appropriate. So far as they fail fully to implement or enforce a European obligation relating to a devolved matter they are responsible for meeting the costs. In the final analysis the UK Government is obliged to ensure implementation of obligations or risk infraction proceedings, and it has powers to do so: but they are for use as a last resort. 

38. Further guidance on the handling of EU policy issues between the UK Government and the devolved administrations can be found in the annex to the Concordats on EU Matters. Advice can also be obtained from the European and Global Issues Secretariat. 

Nomenclature

39. There is a Scottish Parliament, a Northern Ireland Assembly and a National Assembly for Wales.

40. The devolved administration in Wales is by statute known as the Welsh Assembly Government. That in Northern Ireland is generally known as the Northern Ireland Executive.

41. The administration in Scotland has generally been known as the Scottish Executive, a term derived from the Scotland Act 1998; but last year it adopted the branding ‘The Scottish Government’ or sometimes ‘the government’. The UK Government does not wish to waste time on disputes about nomenclature, but has decided that in formal statements, correspondence or publications, Ministers and officials should restrict themselves to using terms derived from statute, which for most purposes means continuing to use the term Scottish Executive. For joint publications involving the Executive and Whitehall Departments, it would not be realistic to insist only on using statutory terms. In any documents with legal force, ‘Scottish Ministers’ is likely to be the appropriate term, although covering branding may use other terms. Annex D sets out the legal background to this question. 

Questions about this guidance 

42. General questions about this guidance may be directed to the Cabinet Office Devolution Secretariat; questions about legislation to the Legislation Secretariat; and questions about dealings with a particular administration to the relevant territorial office. Contact details are at Annex C.

Devolution Secretariat

Cabinet Office

July 2008

Annex A: the devolution settlements

Scotland

1. The establishment of the Scottish Parliament and the Scottish Executive is provided for in the Scotland Act 1998. Schedule 5 to the Act sets out those matters which are reserved to the UK Parliament. All other issues are deemed to be devolved. 

2. Reserved matters include:

· The Constitution;

· Foreign Affairs

· Defence;

· International Development

· The Civil Service

· Financial and Economic Matters;

· Immigration and Nationality;

· Misuse of Drugs;

· Trade and Industry

· Aspects of energy regulation (eg electricity, coal, oil and gas and nuclear energy);

· Aspects of transport (eg regulation of air services, rail and international shipping);

· Employment;

· Social Security;

· Abortion, genetics, surrogacy, medicines;

· Broadcasting;

· Equal Opportunities.

3. Consequently devolved matters include:

· Health and social work

· Education and training

· Local Government and housing

· Justice and policing

· Agriculture, forestry and fisheries

· The environment

· Tourism, sport and heritage

· Economic development and internal transport. 

4. The Scottish Parliament has the power to pass primary legislation, but cannot legislate on reserved matters. Nor by Schedule 4 can it amend protected enactments, such as certain Articles of the Act of Union. The UK Parliament remains sovereign, but has not knowingly legislated on a devolved matter since devolution without the agreement of the Scottish Parliament. 

5. Determining whether a matter is reserved or devolved depends on t legal identification of its purposes in accordance with the Scotland Act 1998; in some cases this can be difficult to determine. Departments will wish to take advice on whether the primary purpose of a policy is reserved or devolved from their legal advisers and from the Office of the Solicitor to the Advocate General (OSAG).

6. This also means that exercising some reserved functions in Scotland is dependent on agreement with the devolved administration on devolved matters.

7. The Scotland Act provides means via secondary legislation to manage the settlement, including varying the boundaries of the devolution settlement either way. Any such variation needs the agreement of UK Ministers and the UK Parliament and the Scottish Parliament. If requests are received from the Scottish Executive that involve (or could be seen to involve) any variations in devolved competence they should be discussed at an early stage with the Scotland Office, the Cabinet Office and the Ministry of Justice. 

Wales
8. The Government of Wales Act 1998 first established the National Assembly for Wales. The Assembly acquired the executive functions of the former Welsh Office under that Act and subsequent executive functions via Acts of Parliament and transfer of functions orders. The Government of Wales Act 2006 led to the creation of a separate legislature (the National Assembly for Wales) and executive (the Welsh Assembly Government) following the May 2007 elections. The National Assembly for Wales can now legislate, in the form of Assembly Measures, on the matters listed under the fields in Part 1 of Schedule 5 to the 2006 Act. The fields are:

Field 1: agriculture, fisheries, forestry and rural development 

Field 2: ancient monuments and historic buildings 

Field 3: culture 

Field 4: economic development 

Field 5: education and training 

Field 6: environment 

Field 7: fire and rescue services and promotion of fire safety 

Field 8: food 

Field 9: health and health services 

Field 10: highways and transport 

Field 11: housing 

Field 12: local government 

Field 13: National Assembly for Wales 

Field 14: public administration 

Field 15: social welfare 

Field 16: sport and recreation 

Field 17: tourism 

Field 18: town and country planning 

Field 19: water and flood defence 

Field 20: Welsh language

9. Matters may be inserted into these fields – that is, the Assembly may acquire legislative competence – by two routes. One is the inclusion of ‘framework powers’ in Bills before the UK Parliament, enabling the National Assembly for Wales to legislate on specified matters following the White Paper Better Governance for Wales (see paragraph 3.12). The other is an Order in Council – a Legislative Competence Order – to specify matters on which they may then legislate. 

10. Both routes require agreement of the UK Government, and of both Houses of Parliament. An Order in Council must also be approved in draft by the National Assembly for Wales. 
11. Once matters have been inserted into Schedule 5, the Assembly’s competence to pass Measures in relation to those matters is enduring. Assembly Measures can make any provision that could be made by Act of Parliament, subject to certain restrictions set out in Part 3 of the 2006 Act and the remainder of Schedule 5.

12. In some cases where UK Bills include provisions in relations to Wales, the consent of the Welsh Ministers is required, though the agreement of the National Assembly for Wales is not. Departments should refer to DGN9, and to the Wales Office, for further advice. 

Northern Ireland 

13. Devolved government resumed in Northern Ireland in May 2007. The devolved institutions in Northern Ireland are constituted under the Northern Ireland Act 1998, which has however been substantially amended. Northern Ireland Ministers are chosen from the Northern Ireland Assembly in proportion to party strengths. The Executive is headed by a First Minister and a deputy First Minister, who act jointly in all matters. 

14. The Assembly has legislative competence over transferred matters, which are defined as all those that are neither excepted (Schedule 2 of the Act) or reserved (Schedule 3) – essentially they lie in the economic and social field. (The Assembly may also in principle legislate in respect of reserved matters subject to various consents, but has not done so to any significant degree). The legal foundations of the settlement are in various ways different from the others, and where necessary specialist legal advice can be sought via the Northern Ireland Office.

15. Key excepted issues are:

· The Constitution

· International Relations

· Defence

· Nationality and immigration

· Elections

· National Security

· Nuclear energy

· UK-wide taxation

16. Reserved matters include:

· Policing and justice – but see paragraph 18

· Firearms and explosives – again, see paragraph 18

· Financial services and pensions regulation

· Broadcasting

· Import and export controls

17. Transferred (that is, devolved) matters include:

· Health and social services

· Education

· Employment and skills

· Agriculture

· Social security

· Pensions and Child Support 

· Housing

· Economic development

· Local government

· Environmental issues, including planning

· Transport

· Culture and sport

· The Northern Ireland Civil Service

· Equal Opportunities

18. It is the Government’s objective that responsibility for policing and justice issues should be devolved in the near future. 

Annex B: Further guidance 

This guidance should be read in conjunction with the Memorandum of Understanding; the Statement of Funding Policy; and the Devolution Guidance Notes, which cover the following areas:

1.
Common working arrangements 

2.
Handling correspondence under devolution 

3.
Role of the Secretary of State for Scotland 

4.
Role of the Secretary of State for Wales 

5.
Role of the Secretary of State for Northern Ireland (currently being revised)

6.
Circulation of inter-Ministerial and inter-departmental correspondence 

7.
Court Proceedings regarding Devolution Issues 

8.
Post-devolution primary legislation affecting Northern Ireland (currently being revised)

9.
Post-devolution primary legislation affecting Wales (currently being revised) 

10.
Post-devolution primary legislation affecting Scotland 

11.
Ministerial accountability after devolution 

12.
Attendance of UK Ministers/Officials at Committees of devolved legislatures 

13.
Handling of Parliamentary business in the House of Lords 

14.
Use of Scotland Act Section 30(2) Orders 

15.
Scottish Legislative Proposals Giving Devolved Powers and Functions to UK Bodies 
Guidance for lawyers on handling devolution matters is available on the LION website.

Annex C

CONTACTS

Useful contacts are:

· Scotland Office: 
· 020 7270 6749
· devolutionqueries@scotland.gsi.gov.uk 
· Wales Office: 
· 029 2089 8202/8048
· devolutionquery@walesoffice.gsi.gov.uk   

· Northern Ireland Office: 
· 020 7210 6506

· devolutionqueries@nio.x.gsi.gov.uk  

· Ministry of Justice: 

· 020 7210 8864

· devolutionquery@justice.gsi.gov.uk 
· Devolution Secretariat, Cabinet Office:

· 020 7276 1582
· devolutionqueries@cabinet-office.x.gsi.gov.uk 
· Legislation Secretariat, Cabinet Office:

· 020 7276 0135/0242

· LPSecretariat@cabinet-office.x.gsi.gov.uk 
· European and Global Issues Secretariat, Cabinet Office:
· 020 7276 0086
· eurodevolutionqueries@cabinet-office.x.gsi.gov.uk  
Annex D: Note for Departments on name change by the Scottish Executive to ‘Scottish Government’

In the same way as it is provided "there shall be a Scottish Parliament
”, the Scotland Act sets out that “there shall be a Scottish Executive”
.The members of that Executive are set out as the First Minister, Ministers appointed by the First Minister, and the Scottish Law Officers. Collectively they are called “the Scottish Ministers”
.

Statutory functions can be conferred on “the Scottish Ministers” by that name and are exercisable by any one of them
.Indeed, the term the Scottish Ministers is the legal collective name by and under which the Executive operates. 

The name change by the Scottish Executive to ‘Scottish Government’ does not alter these arrangements.

There is nothing in the Scotland Act which prevents the Scottish Executive from branding itself informally as “the Scottish Government”. The Executive would argue that it can call itself what it wants to and can brand itself through the use of letterhead, logo and other forms of corporate identity as it sees fit.

However it cannot alter its legal name given it cannot amend or modify the effect of the Scotland Act – that is a matter for Westminster. Thus in any form of legislation or other legal context (such as a contract or transfer of property), the Executive must continue to be referred to as “the Scottish Ministers”. 

Junior Scottish Ministers are appointed by the First Minister to assist the Scottish Ministers
.They are not part of the collective known as the Scottish Ministers
. 

Under the new arrangements in Scotland, the First Minister, the five Cabinet Secretaries
 and the Scottish Law Officers are “the Scottish Ministers”. All other Ministers are Junior Scottish Ministers.

The Scottish Cabinet is made up of the First Minister and the five Cabinet Secretaries.

The ‘Scottish Administration’ is the collective name given to: the Scottish Ministers; the junior Scottish Ministers; certain holders of non-ministerial office (eg the Registrar General); and, the body of civil servants appointed by the Scottish Ministers to support them in the carrying out of their functions
.

� Section 1(1).


� Section 44(1).


� Section 44(2).


� Section 52(1) and (3).


� Section 49(1).


� Section 44(1).


� ie His “Ministers” for the purposes of section 47.


� Section 126(6), (7) and (8) and 51(1).
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