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Introduction

1 The Government sought comments from key stakeholders on a draft of The Provision of Services Regulations 2009 (“the Regulations”) in May and June 2009. This note explains where we have decided to adjust the draft Regulations in the light of these comments. The draft Regulations will be laid before Parliament in October 2009, and are intended to come into force on 28 December 2009.
2 The Government ran a formal public consultation from November 2007 to February 2008 on its plans for implementing the Services Directive and published its official response to that consultation in June 2008
.
Summary

3 We sought and received comments on the draft Regulations from a wide range of stakeholders, including business organisations, local authorities and councils, competent authorities, and legal and accountancy bodies.

4 The responses contained useful technical comments on the drafting, which have been taken into account in the final draft.

5 There were some substantive issues where we have made changes to the draft Regulations to take account of these. The detail is set out below.
6 Where it has not been possible to provide clarification on some issues in the Regulations themselves, we have sought to provide clarification where we can through guidance
, which is available on the BIS website from early October.
Detail on substantive points
Access to registers

7 Regulation 39(5) has been amended so that it is clear that the obligation for competent authorities to make registers of service providers accessible to authorities in other EEA states, only applies in instances where the register is already accessible to UK competent authorities. These registers must be made accessible to competent authorities in other EEA states on the same conditions they are made available to their equivalents in the UK. 

Definitions

8 Regulation 4 contains a list of definitions for terms used in the regulations, and these have been amended following comments made by respondents:

· “Notary” – it was pointed out that the appointment process for notaries is different in Scotland, so the definition of notaries has now been extended to capture notaries that are admitted in Scotland. 

· “Enactment” and “subordinate legislation” – these definitions have been amended to make it clear they include legislation made by the Devolved Administrations as well as Westminster legislation. 

Duties of Competent Authorities
9 Part 3 of the Regulations (Duties of Competent Authorities in relation to Provision of Services in UK) transposes Chapter III, which contains provisions on the freedom of establishment for providers from another Member State.  Although Chapter III only applies to situations where there is a cross-border element, we have extended the provisions in Part 3 to cover a provider of UK origin supplying services to a recipient of UK origin, to ensure that there is a level playing field for these providers. Therefore Part 3 applies even where there is no cross-border element.

Duties of Service Providers

10 Part 2 (Duties of Service Providers) has been extended to non-EEA service providers providing services temporarily in the UK. The purpose is to ensure that recipients in the UK will benefit uniformly from the provisions in Part 2. Otherwise there would be different regimes in operation which could cause confusion and would make it harder for consumers to compare providers and make fully informed choices. 

Exclusions

11 The specific exclusion referring to “non-economic services of general interest” has been removed from the list of exclusions in regulation 2. This exclusion was superfluous, since non-economic activities fall outside the definition of services. Regulation 2(1) already states that “...”service” means any self employed economic activity normally provided for remuneration...”
12 An amendment has been made to what is now regulation 2(2)(k) (formerly regulation 2(2)(l)) to clarify that this exclusion only applies to services provided by notaries or bailiffs if or to the extent that they are appointed by an official act of government to provide those services. Therefore, any other activities (for example providing other services to a private client) would not fall within this exclusion.
Multidisciplinary activities

13 Regulation 35 concerning multidisciplinary activities by service providers has been amended so that it is closer to the text of the Directive, for the benefit of competent authorities in the regulated professions that have already begun work on amending their professional rules. We took into account various drafting suggestions from representatives of the regulated professions.

Provision of information by competent authorities

14 There was some duplication between regulation 36 (Information to be provided to the Secretary of State) and what was regulation 38 (Information to be supplied to Secretary of State on request) in Part 7. In order to simplify the drafting, the former regulation 38 has been removed and regulation 36 expanded to cover the necessary points.
Regulation 6
15 Regulation 6 sets out the relationship with requirements found in other legislation. It previously focused on the relationship of Parts 2 to 6 of the Regulations with domestic law which implements other Community legislation, and with directly applicable Community legislation.  However it has been amended to also clarify the relationship between the Regulations and domestic law which does not implement a Community measure. It now provides that competent authorities do not have to comply with a requirement in Parts 3 and 4 of the Regulations if it is impossible to comply with such a requirement and a requirement in another domestic enactment.  This is to ensure that competent authorities are still subject to domestic requirements which appear to conflict with the Regulations but remain on the statute book because they are justified under the terms of the Directive.
Tacit authorisation
16 The original draft of Regulation 20 mirrored the Services Directive, in that it required competent authorities to notify service providers if tacit authorisation applied should their application not be processed within the necessary period. This has been extended so that competent authorities have to confirm in all instances whether tacit authorisation applies or whether it does not. This will better inform service providers – they will be given a clear statement, rather than having to assume tacit authorisation does not apply in the absence of any reference to it.  

Use of IMI System

17 The Internal Market Information system (IMI) is a web-based system created by the European Commission, to allow competent authorities to communicate directly with each other in a secure environment. Regulation 39 has been amended so that it is clear that competent authorities should use IMI when exchanging information for the purposes of the Regulations.
Vexatious complaints

18 In the government response to the consultation on implementing the Directive we highlighted that we would aim to implement the information and redress obligations in the least burdensome way for business, and with regards to the obligation on service providers to respond to complaints (regulation 12), we provided an exclusion for vexatious complaints. 
19 There were concerns in the comments that we received that this could be exploited by unscrupulous businesses, and service recipients who may have legitimate complaints could be ignored. Therefore, we have amended regulation 12 so that providers have to respond to all complaints as quickly as possible but they are not obliged to make best efforts to find a satisfactory solution if the complaint is vexatious (regulation 12(2)).  Explanation of what constitutes a vexatious complaint is provided in the business guidance.
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