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Foreword

The Consumer Credit Directive has been a long time coming, having originally been
conceived in 2002. After protracted negotiations it was finally adopted last year and
we have arrived at the point of consulting on its implementation at a very appropriate
time. Given the difficulties which credit markets have faced over the last year and a
half, it is useful to have this opportunity to consider some further improvements to our
consumer credit legislation.

| want implementation of the Directive to contribute to the very important twin
objectives of improving consumer understanding through clear and comparable
information and promoting responsible lending and responsible borrowing.

Although on its own this Directive will not achieve a single market in consumer credit,
it does represent a step in the direction of a more open and competitive EU market,
removing the barriers caused by different information requirements and lack of
consumer confidence.

Responses to this consultation will ensure that our approach to implementing
the Directive is the right one, improving consumer protection in a way that is
workable and practical for business.

| look forward to your responses and thank you for taking the time to respond to this
consultation.

PP S .
GARETH THOMAS - MINISTER FOR CONSUMER AFFAIRS



SECTION A: GENERAL INFORMATION

Executive summary

1. This consultation document seeks your comments on BERR's proposals for the
transposition of the Consumer Credit Directive (CCD) into UK law, including the
likely costs and benefits of the Directive indicated in our Impact Assessment.
Your views will help inform the final regulations.

2. The CCD was agreed by the EU institutions in April 2008 and each Member
State is required to implement the Directive's provisions into domestic law by
June 2010. Unlike the existing Directive (87/102/EEC), the revised Consumer
Credit Directive is a Single Market Directive and is therefore based on
maximum harmonisation principles. This means that when each Member State
transposes the provisions into domestic law, they cannot provide greater rights
or broader or more stringent requirements than those set out in the CCD.

3. The UK has a long established and well developed framework of consumer
credit law, covering a broader range of consumer credit agreements than those
to which the CCD applies. In many cases, the individual provisions of the CCD
are similar to requirements that already exist in UK law covering:

the pre-contractual, contractual and post-contractual information that must
be given to consumers;

e information to be included in advertisements;

e liability of the lender to the consumer where a credit agreement has been
used to purchase goods or services;

e rights for consumers to repay an agreement early, in full or part (UK
consumers currently have a right of full early repayment but not partial); and

calculation of the APR

4. In other areas, the CCD’s provisions are substantially new:

e aduty on the lender to provide adequate explanations about the credit on
offer to the consumer;

e an obligation on the lender to check creditworthiness before offering or
increasing credit;

e requirements concerning credit reference databases;

e aright for consumers to withdraw from a credit agreement within 14 days,
without giving any reason;

e requirements to inform consumers when debts are sold on; and

e requirements for credit intermediaries to disclose fees and links to creditors



5. Section C of this document sets out our proposals for implementing the CCD.
In each chapter, we summarise the provisions of individual articles, set out existing UK
law in the area and outline our proposals for implementing the article. In some cases,
there is little flexibility over how an article must be implemented. In other cases, we
have choices over how we implement the article and have asked for views on the
various options.

6. In taking forward our development of these proposals, BERR would be very
grateful for your views in response to some or all of the questions asked (we
appreciate that not everyone will have views on all of the issues). BERR would also be
grateful for views on the costs and benefits set out in the Impact Assessment (see
Section C: Chapter 20).



How to respond

1. When responding please state whether you are responding as an individual or
whether you are representing the views of an organisation. If responding on behalf of
an organisation, please make it clear who the organisation represents and, where
applicable, how the views of members were assembled.

2. The consultation was published on 14 April, 2009. The consultation period will run
for 8 weeks, and the closing date for responses is 10 June, 2009. However, we
encourage responses as early as possible to assist us in accelerating the process of
considering replies.

3. This consultation is running for 8 rather than the normal 12 weeks. This is due to
the nature of the CCD, and the need for the implementing regulations to be made as
early as possible because of the lead-time lenders need in order to prepare for the new
legislation.

A response can be submitted by letter, fax or email to:

Tord Johnsen

Consumer and Competition Policy Directorate
Department for Business, Enterprise & Regulatory Reform
1 Victoria Street

London

SW1H OET

Fax: 020 7215 0357

Email: consumercreditdirective@berr.gsi.gov.uk

4. This consultation will be of interest to: business; consumer organisations and
advisers; consumer enforcement bodies; and individual consumers.

Additional copies

5. This consultation can be found at: http://www.berr.gov.uk/consultations/index.html
and is also available from BERR Publications Orderline, ADMAIL 528, London SW1W
8YT, Tel: 0845 010 0010, Fax: 0845 015 0020, Minicom: 0845 015 0030. You may
make additional copies without seeking permission.

Confidentiality and data protection

6. Information provided in response to this consultation, including personal
information, may be subject to publication or release to other parties or to disclosure in
accordance with the access to information regimes (these are primarily the Freedom
of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the
Environmental Information Regulations 2004. If you want information, including
personal data that you provide to be treated as confidential, please be aware that,
under the FOIA, there is a statutory Code of Practice with which public authorities
must comply and which deals, amongst other things with obligations of confidence.


mailto:consumercreditdirective@berr.gsi.gov.uk
http://www.berr.gov.uk/consultations/index.html

7. In view of this it would be helpful if you could explain to us why you regard the
information you have provided as confidential. If we receive a request for disclosure of
the information we will take account of your explanation, but we cannot give an
assurance that confidentiality can be maintained in all circumstances. An automatic
disclaimer generated by your IT system will not, of itself, be binding on the
Department.

Help with queries

8. Questions about the policy issues raised in the document can be addressed to
Tord Johnsen, Department for Business, Enterprise and Regulatory Reform (contact
details as above).

9. If you have any comments or complaints about the way this consultation has been
conducted, these should be sent to:

Sameera de Silva

Consultation Co-ordinator

Department Of Business, Enterprise and Regulatory Reform
Better Regulation Team

1 Victoria Street

London SW1H OET

E-mail: Sameera.de.silva@berr.gsi.gov.uk

Tel: 020 7215 2888

Fax: 020 7215 0235

10. A copy of the Government’'s Code of Practice on Consultation is attached at Annex
A.

What happens next?

11. The UK Government will use the responses received to help shape its
implementing legislation.

12. Decisions taken in light of the consultation will be publicised along with a summary
of the responses received.

13. Stakeholders will be able to follow developments on this Directive following the
consultation on the BERR website at www.berr.gov.uk.



Consultation questions

Scope, definitions and subject matter

Q1.Do you agree with the approach in relation to the exemptions set out in Article
2.2?

Q2.Should the requirements concerning adequate explanations and right of
withdrawal be applied to business lending agreements; and should the requirements
concerning adequate explanations be applied to loans above €75,000 (£60,260)?

Q3. Do you agree with the approach to specific products which fall outside the
scope of the CCD? Are there other specific categories of agreements outside the
CCD's scope that would justify distinct treatment under the amended legislation? If
so, how?

Q4. Do you agree with the approach to the existing UK exemption regime?
Article 4 - Standard information to be included in advertising

Q5. Do you agree that the Advertisements Regulations (as amended to implement
the CCD) should continue to apply to the existing range of credit agreements?

Q6. Should an APR be required for all credit advertisements? If not, would there be
merit in requiring it for any specific categories of loan — e.g. high-cost loans?

Q7. Do you agree with the proposals concerning the requirement for a
representative example of the standard information for advertising - and in particular
the proposals concerning the representative APR and the use of the €1,500 (£1,200)
assumption in respect of the representative APR? Should a different figure be
considered?

Q8.Do you have views on the presentation of information required under Article 4.2?

Q9.Do you have views on the proposals to amend Regulations 5 and 6 of the
Advertisements Regulations, while retaining other requirements concerning matters
not in scope, e.g. health warnings?

Q10. Do stakeholders envisage any particular problems in this sector
(TV/radio/internet)? If so, how should these be addressed within the confines of the
CCD?

Articles 5, 6 and 7 — Pre-contractual information

Q11. Do you agree with the proposal to allow lenders the flexibility to provide pre-
contractual information either via the SECCI or under the existing Disclosure of
Information rules in respect of the agreements outside of the scope of the Directive
as referred to in paragraph 3.147

Q12. Do you have views on whether there should be special treatment for particular
categories of agreements not within the scope of the CCD, such as pawnbroking? [f
so, which categories should benefit and how?



Q13. Bearing in mind the constraints regarding presentation and order of
information, do you have views on the language used in the SECCI and any
suggestions that would help improve consumers’ understanding of the form?

Article 5.6 — Adequate explanations

Q14. Do you agree with the proposed approach to implementing Article 5.6? Please
comment on the general approach as well as its application to specific products and
loans sizes.

Q15. To avoid a situation in which knowledgeable consumers are nevertheless
forced to receive unwanted explanations, should consumers be allowed to decline
them? If so, should the lender be required to test the consumer's level of
understanding or should he probe if he has reasonable grounds to suspect that the
consumer has not understood key features of a credit product?

Article 8 - Creditworthiness
Q16. Do you agree with the proposed approach to implementing Article 8? Please
comment on the general approach as well as its application to specific products and
loans sizes.

Article 9 - Database access
Q17. Do you have any comments on our proposals for implementing Article 9?

Article 10 - Contractual information

Q18. Do you agree with the proposed approach on the presentation of contractual
information?

Q19. Do you agree with the proposal to retain a signature and signature box?

Q20. Would amendment of the Agreements Regulations’ provisions on electronic
signatures help facilitate the conduct of electronic agreements? Can you suggest any
alternative approaches?

Q21. Which approach do you think would be best regarding the proposals to reform
the requirements to provide a copy of the credit agreement? Can you suggest
alternative approaches?

Q22. Should we retain the requirement to provide a copy of the agreement within
seven days of the agreement being signed?

Q23. Do you agree with the proposal to amend the section 64 requirements
regarding the provision of cancellation notices?

Q24. Do you agree that the section 77/78 provisions to request an additional copy of
a credit agreement should be revised? If so, how?



Q25. Should the approach to the description of the total amount of credit as set out
in Schedule 1 Paragraph 8 of the Agreements Regulations be retained?

Q26. Do you agree with the approach regarding statutory statements, in particular
the proposal to revise the missing payments warning?

Q27. Do you agree with the proposal to retain the approach to the provision of
information on modifying agreements as set out in schedule 8 of the Agreements
Regulations?

Article 11 - Information concerning the borrowing rate

Q28. Do you agree with the proposals concerning the scope of the Variation
Regulations?

Q29. Should the Variations Regulations be amended in respect of business lending in
order to conform more closely with the draft Payment Services Regulations?

Q30. Should we retain the existing rules regarding a 7 day notice period? If a time
period is not specified should guidance be issued as to what would be considered

good practice in terms of the length of the notice period?

Q31. Are there any particular issues raised by the need to give individual notice or by
the content requirements?

Q32. Should the legislation seek to define the term “periodically” in Article 11.2, or
is this best dealt with in guidance?

Q33. Do you agree with the approach in respect of the giving of notice by
newspaper advertisement and branch notice?

Q34. Do you agree with the approach in respect of agreed variations?
Q35. What problems could arise if the Regulation 3 procedure cannot be retained in
its current form for existing agreements; and should the above procedure remain in
place for agreements not falling within the scope of the CCD?

Article 13 - Open-end credit agreement
Q36. Should the legislation refer to “terminate” or “terminate or suspend” in
respect of the consumer’s right to drawdown? \What are the

advantages/disadvantages of these alternatives?

Q37. Do you agree with the approach in respect of defining “objectively justified
reasons”? Are there other reasons that should be listed?

Q38. Do you agree with the approach in respect of informing the consumer of a
termination in the right to drawdown on an agreement?

Article 14 — Right of withdrawal
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Q39. Do you have any comments on our proposals to extend the right of withdrawal
in Article 14 to certain agreements outside the scope of the CCD? Please be
specific about the type of agreement in your comments. In particular, do you think
that the right of withdrawal in Article 14 should be extended to loans up to £25,000
to certain small businesses? Please explain why or why not.

Q40. Would it be helpful if we provide that the relevant parts of sections 72 and 73
on the return of goods will apply where the consumer has exercised his right to
withdraw and both the consumer and the supplier agree that the goods will be
returned?

Q41. Do you have any comments on our proposals on exercising the right of
withdrawal and repaying the money?

Article 15 - Linked credit agreements

Q42. Do you have any comments on our proposal to implement Article 15.2? In
particular, do you think the split between the two parts of the new regime will be
clear? Can you think of any situations where it won't be clear whether an agreement
is covered or by which part? Do you think the legislation should be specific about
what extent and under what conditions the new Article 15.2 right can be exercised?
If so, please explain in what way it should be specific.

Article 16 — Early repayment

Q43. Do you agree with our proposal to replace the 30 days/one month deferral with
30 days/one month’s interest on the amount repaid early in the early repayment
calculation (where the credit is to be repaid over more than a year)? If not, please
explain why. Should this now be standardised as 30 days or one month? Do you
agree with the proposal to apply this and the 28 day settlement date to partial early
repayment? If not, please explain why.

Q44. Do you have any comments on the proposed formula for partial early
repayment? Do you think it would be helpful for consumers and lenders if we
specify a method of calculating the rescheduled payments following partial early
repayment? Please explain why or why not. Do you agree that this formula works?
If not, please explain why and suggest an alternative if possible.

Q45. Do you agree with the proposal to allow notice of early repayment to be given
in another durable medium or orally as well as in writing? If not, please explain why.

Q46. Do you agree with our proposal to require lenders to provide consumers with
information on the effect of a partial early repayment notified or made? If not, please
explain why.

Q47. Can you suggest any other costs that would be directly linked to early
repayment but only be incurred where the early repayment falls within a period for
which the borrowing rate is fixed? Do you agree with our proposal to leave it to
creditors to decide how to calculate compensation for changes in interest rates in
the event of early repayment, where this is being claimed? If not, please explain
why.

11



Q48. Do you have any comments on our proposals regarding the Member State
options in Article 16.4?

Q49. Do you agree that section 96 should cover partial early repayment on the basis
we have proposed? Can you see any problems with this? [f so, please give details.

Q50. Do you agree with our proposals to extend the scope of the agreements to
which the right of early repayment will apply? If you do not agree, please be specific
about the type of agreement that should not be covered and why. Are there any
particular difficulties with extending the right to partial early repayment to
pawnbroking? If so, please explain why.

Article 17 - Assignment of rights

Q51. Do you have any concerns regarding which party provides notice of assignment
and whether this requires clarification in legislation?

Q52. Do you agree that no changes to UK law are required to implement Article
17.17 If not, please explain why and give an indication of the changes that you think
are needed.

Article 19 — APR calculations

Q53. Do you agree that there are no gaps in the assumptions set out in Article 19
and Annex | and/or do you think that in any given situation there could be significant
variation in the answer produced by the APR calculation given the higher level
assumptions of the CCD?

Q54. Do you agree with our proposed positions on the APR assumptions (b), (d) and
(e) in Annex I? If not, please explain why.

(Qb55.Does the removal of the existing UK APR tolerances raise any issues?

Q56. Do you agree with our proposal to extend the scope of Article 19 to all CCA-
regulated credit agreements with the exception of 2" charge secured loans? [f not,
please explain why, with reference to different types of credit agreements outside
the CCD scope.

Article 21 - Credit intermediaries

Q57. Do you think businesses in this sector would fall within both the definition of
credit intermediary and credit brokerage? If not, how many businesses would fall
within the definition of credit intermediary but not credit brokerage? What kind of
services are these businesses currently offering? What would be the impact on
individual businesses of being brought within the definition of credit brokerage?

Q58. Do you think it would be helpful if we defined the term “independent” in
legislation or would an explanation of the term be better left to guidance? Do you
have any comments on a possible definition? Do you think there is a better way to
ensure that the requirement is applied consistently than to define the term?

12



Q59. Do you have any comments on our proposals for implementing the
requirements in Article 217 If you do not agree with our proposals, please explain
why and where possible suggest an alternative proposal.

Q60. Do you have any comments on our proposals regarding the scope of Article
217 If you do not agree with our proposals, please explain why.

Overdrafts and overrunning

Q61. Do you agree with our intention to restrict the CCD light touch regime available
for Overdrafts to those overdrafts provided by banks only, which are repayable on
demand or within 3 months?

Q62. Do you agree with our proposal not to require APRs to be shown in
Advertisements relating to overdrafts and if not, why?

Q63. Do you have any comment to make on our various proposals relating to the
transposition of the CCD’s requirements on the provision of the pre-contractual
information?

Q64. Do you foresee any difficulties stemming from the changes proposed to
contractual information on overdrafts?

Q65. With regard to frequency of statements, do you agree with the proposal that
such statements should be supplied on a “regular” basis?

Q66. Do you agree with the proposal as to when the consumer should be informed
of a significant overrunning; and - Do you agree with the proposal that the
statements required under Article 18.1 should be supplied on an annual basis?

Implementing Measures (Transposition)

Q67. Do you think there are provisions in the Directive with which lenders should be
able to comply before June 20107 [f so, which provisions?

Impact Assessment

Q68. Do you agree with the assumptions, figures and impact assessments made in
the Impact Assessment at Annex B? This Impact Assessment is based on initial
consideration of the key issues for the UK of the original CCD draft. Do you have any
comments on the costs and benefits of the options for implementation discussed in
the Impact Assessment and in the consultation document? Please provide as much
supporting evidence as possible.

13



SECTION B: BACKGROUND TO THE CONSUMER CREDIT DIRECTIVE (CCD)

1. The existing Consumer Credit Directive' was adopted in 1986 and, although
amended twice since then, is still substantially as drafted in the mid-1980s. The
European Commission concluded from consultations in 2001 that the existing
Directive, aimed at creating a common market in credit and introducing
minimum standards on consumer protection, was no longer in step with
current credit markets and needed to be revised. The Commission identified
that there had been little growth in cross-border transactions and as a result
they concluded that the Directive needed to be reviewed in order to allow
consumers and companies to take full advantage of the single market. On 11th
September 2002, the Commission adopted a proposal for a revised Directive
concerning credit for consumers.

2. Alengthy period of negotiation followed during which the European
Commission twice amended its proposal. The CCD was finally adopted in April
2008.

3. The key aims of the CCD are to:

e Introduce protective measures to bolster consumer confidence in the
market, both at national and cross-border levels;

e Establish a regulatory framework that is sufficiently robust and
sophisticated to persuade Member States that they no longer require their
own additional protective measures;

¢ \With the combination of the above initiatives, create the conditions that will
bring about a pan-EU internal market for the benefit of creditors and
consumers alike.

Outline of the CCD’s proposals

4. The Directive:

e covers the current credit market landscape albeit excludes certain
specific forms of credit (e.g. lending secured on land, sureties and
guarantees and hire purchase/leasing agreements) and restricts others
to a lighter touch regime (e.g. overdrafts);

e harmonises the requirements for advertising consumer credit products
and the pre-contractual and contractual information requirements
throughout the EU to make them more comparable for consumers ;

e improves access by lenders to data on a borrower to permit a more
accurate assessment of risk and ability to pay;

e improves consumer protection measures, including introducing a duty
to provide adequate explanations about credit products and to check
creditworthiness along with a universal 14-day right of withdrawal from
the credit agreement;

e further standardises the calculation of the APR by clarifying costs which
must be included and assumptions used in the calculation;

187/102/EEC
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e introduces throughout Europe a right for a consumer to settle or part
settle credit early and entitles them to an equitable reduction in the cost
of credit; and

e introduces new provisions on linked credit agreements while
maintaining existing provisions on joint and several liability.

5. All of the above matters are considered in more detail in the chapters on
individual Articles in Section C. The policy proposals discussed have evolved
during the transposition period to date and in many cases already reflect key
stakeholder input.

15



SECTION C: THE PROPOSALS

1. Article 2 and 3 — Scope, definitions and subject matter

Summary

1.1. The scope of the CCD does not match exactly the scope of existing UK
consumer credit legislation. Certain consumer credit agreements fall outside the
scope of the CCD, which also sets a threshold and ceiling, and the definition of
‘consumer" to which the provisions of the CCD apply is narrower than is the case in
UK legislation.

1.2. Similarly, the existing exemption regime provided for in Section 16 of the
Consumer Credit Act (CCA) and the Consumer Credit Agreements (Exempt
Agreements) Order 1989 (the “Exempt Agreements Order”) does not fit exactly with
the exemption regime in Article 2 of the CCD. Section 16 of the CCA and the Exempt
Agreements Order exempt a number of different categories of agreement. Some of
these are impacted by the CCD and are discussed in more detail in paragraphs 1.16-
1.20 below.

1.3. Article 2(1) states that the CCD applies to credit agreements. “Credit
agreement” is defined in Article 3(c) as:

e "an agreement whereby a creditor grants or promises to grant a consumer
credit in the form of a deferred payment, loan or other similar financial
accommodation, except for agreements for the provision on a continuing
basis of services or for the supply of goods of the same kind, where the
consumer pays for such services or goods for the duration of their provision
by means of instalments”.

1.4. "Consumer” is defined in Article 3(a) as “a natural person who, in transactions
covered by the CCD, is acting for purposes which are outside his trade, business or
profession”.

1.5. Article 2(2) details various agreements to which the CCD does not apply, while
Articles 2.3 and 2.4 provide for a “light touch” treatment in respect of overdrafts and
overrunning agreements. Article 2.5 contains special rules regarding credit unions
(which can however be exempted altogether). Article 2(6) also provides for light touch
treatment in respect of credit agreements which provide for arrangements to be
agreed by the creditor and the consumer in respect of deferred payment or repayment
methods, where the consumer is already in default on the initial credit agreement and
where:

e such arrangements would be likely to avert the possibility of legal
proceedings concerning such default; and

e the consumer would not thereby be subject to terms less favourable than
those laid down in the initial credit agreement.

1.6. These provisions are considered in more detail below.

1.7. An analysis of the CCD's scope suggests that the following kind of agreements
regulated under the CCA are not within the scope of the Directive:
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e |ending to small businesses, partnerships and unincorporated bodies

e |oans below €200 ( £160)

e |oans above €75,000 (£60,260)

e second charge mortgages

e hire purchase agreements (but it would appear that conditional sale
agreements are within scope)

e credit with no interest or other charges and credit repayable within three
months with no interest and only insignificant charges

e pawnbroking

e consumer hire agreements.

Our policy proposals

1.8. Broadly speaking, where the scope of the CCD differs from the scope of existing
UK consumer credit legislation, our options are:

e to apply the CCD’s provisions
e toretain existing UK consumer credit provision
e to modify the CCD's requirements for that type of agreement

1.9. In general, we propose that if a credit agreement is covered by existing UK
consumer credit legislation, the most practical solution is to apply the amended
provision of the UK legislation equally to all credit agreements? in order to maintain a
comprehensive, homogenous set of rules. On the other hand, we recognise that
there are good arguments as to why it probably would not make sense to apply wholly
new requirements introduced by the CCD to credit agreements which fall outside its
scope. On this basis we propose to adopt a case-by-case approach as to whether or
not to apply specific provisions within the CCD to out of scope agreements.

1.10. There are also cases where we understand that it would not be helpful from the
lender's point of view to have different rules applying to different types of credit
agreement depending upon whether or not they were in the scope of the CCD. For
example, in the case of pre-contractual and contractual information it would be
complex to apply the changes required by the CCD to some agreements while leaving
others outside of scope subject to existing UK rules. As discussed in the chapters on
consumer information, we think that in these cases it would make sense for lenders to
have a choice to comply with either the existing UK requirements or to comply with
the new requirements of the CDD.

Proposals for dealing with the Article 2 exemptions

1.11. The following briefly sets out our proposed approach in respect of the specific
exemptions provided for in Article 2. Further discussion of the treatment of specific
types of agreement falling outside the scope of the CCD follows at paragraph 15.

e 2.2(a)and(b) We propose to continue to exempt first charge
mortgages from our consumer credit legislation and we do therefore not
propose to apply the CCD's provisions to those secured credit agreements
which are already excluded from the scope of the CCA. On the other hand,

2 We do not propose to make changes to any of the distinct provisions in existing legislation relating to hire agreements
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we do not propose to take advantage of the purpose test (to acquire or
retain property rights in land) in 2.2(b).

2.2 (c) We do not propose to apply the €200 (£160) threshold in the
CCD but intend to maintain the existing light touch treatment for loans
below £50. Similarly, for the most part we do not intend to apply the
€75,000 (£60,260) ceiling.

2.2 (d) We do not propose to apply the exemption for hire purchase
agreements. Such agreements would remain subject to regulation under
the CCA (see also the discussion of hire purchase agreements in the
chapter 10 on right of withdrawal).

2.2 (e) We do not propose to take advantage of the exemption for
overdraft facilities where the credit has to be repaid within one month (see
chapter 17 on overdrafts).

2.2 (f) Unlike the CCA, the CCD exempts agreements that are free of
charges and interest, or where only insignificant charges are payable and
the credit has to be repaid within 3 months. This exemption is relevant to
the existing derogation in the CCA for credit which has to be repaid within
12 months by not more than four instalments. \We propose to retain this
exemption, but with modifications (see paragraph 1.17 below). Article 2.2(f)
is also be relevant to charge cards (see paragraph 1.15 below).

2.2 (g) We intend to take advantage of the exclusion of credit granted
by an employer to his employees as a secondary activity free of interest or
at an annual percentage rate lower than those prevailing on the market and
which are not offered to the public generally. Such loans are currently
covered by Article 4(1)(b) and (c) of SI 1989/869. However, this will require
amendment to reflect the fact that the CCD requires such lending to be a
“secondary activity”.

2.2 (h) The agreements referred to in this article are covered in
separate financial services legislation which in turn is the result of a
European harmonising Directive (MIFID). We do not propose to alter the
requirements for such loans.

2.2 (i), (j) and Article 2.6 We do not propose to take advantage of the
exemptions in (i) and (j) or the light touch treatment in Article 2.6. In the UK
we distinguish between "agreements”, on the one hand, and unilateral
concessions by lenders/court orders, on the other hand. We believe
anything which would constitute an agreement in the UK should continue
to be caught by the full provisions of the CCA, whereas unilateral
concessions by lenders/court orders would already fall outside the definition
of an agreement in UK legislation.

2.2 (k) Generally speaking we are not proposing to exempt
pawnbroking agreements from the requirements of the CCD. Such
agreements should continue to be subject to the CCA as amended by
implementing legislation. However, some changes to information
requirements could be justified because of the way in which pawnbroking
works and the fact that the information requirements in the Directive are
not therefore wholly suitable to pawnbroking. See also chapters 3 and 7 on
consumer information. We are also proposing to exempt pawnbroking
from the requirement in Article 8 to assess creditworthiness (see chapter
5).

2 (1) The exemption for loans granted to a restricted group under a
statutory provision (and at more favourable terms than those prevailing on
the market) is similar to the existing 1989 Exemptions Order (Article 4(1) (b)
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and (c)) but the latter will need to be amended to align with this provision in
the Directive. (It is envisaged that the amended Article 4 will continue to
apply to student loans.)

Q1. Do you agree with the approach in relation to the exemptions set out in
Article 2.2 - 2.6?

Articles 2.3 and 2.4

1.12. In addition to the Article 2.2 exemptions, Articles 2.3 and 2.4 provide that in
certain situations a Member State may determine that only certain provisions of the
CCD will apply to a particular type of agreement. These provisions relate to overdrafts
(Article 2.3 and overrunning (Article 2.4) and are dealt with in chapter 17.

Article 2.5

1.13. Credit unions in the UK are eligible for exemption from the application of the CCD
because they meet the conditions set out in this part of Article 2. The UK intends to
apply this exemption, and we are currently considering whether we need to make any
specific provisions on the face of the exempt agreements order in order to be
compliant with Article 2.5, or whether it will be sufficient to simply notify the
Commission about the choice we have made in accordance with Article 26
(Information to be supplied to the Commission).

Article 2.6

1.14. See the above discussion (paragraph 1.11) in relation to the exemption at Article
2.2(i) and ().

Summary of Treatment of Key Agreements Outside of the Scope of the Directive

1.15. Below is a more detailed summary of how we intend to treat certain types of
credit agreements falling outside the scope of the CCD:

Business lending (up to £25,000) is caught by UK consumer credit legislation
(Consumer Credit Act). We propose to apply the amending provisions of the
CCD to such business lending with the exception of:

e advertising requirements (not currently covered by UK legislation);

e mandatory use of the SECCI and mandatory compliance with the Article 10
requirements (although pre-contractual and contractual information would
still have to be provided - see chapter 3.14 and chapter 7.19);

e the requirement to provide amortisation tables on demand.

We are also seeking your views on whether the requirement to provide
adequate explanations should apply (because small business loans generally
involve bilateral discussions between lender and borrower, anyway) and also
whether the new provisions on right of withdrawal should apply to business
lending;

19



Loans above €75,000 (£60,260) should be subject to the CCD's requirements.
But, except where a loan is for consolidation purposes (and the consumer is
therefore likely to be in the same position as consumers with smaller loans and
very probably already in difficulty), we propose not applying the following
provisions of the CCD:

e mandatory use of the SECCI and mandatory compliance with the Article 10
requirements (although pre-contractual and contractual information would
still have to be provided (see chapter 3.14 and chapter 7.19);

e the right of withdrawal;

e the requirement to provide amortisation tables on demand

We are also seeking your views on the requirement to provide adequate
explanations (because in the case of a loan of this size (other than a
consolidation loan) the borrower is likely to be relatively well-informed and, very
likely, taking legal advice).

Q2. Should the requirements concerning adequate explanations and right of
withdrawal be applied to Business lending agreements; and should the
requirements concerning adequate explanations be applied to loans above
€75,000 (£60,260)?

Charge cards — the CCD allows us to retain the existing exemption from
consumer credit regulation for charge cards provided that only insignificant
charges are payable (regardless of whether the card is used to pay for
goods/services or to withdraw cash) . Such cards are currently regulated in the
United Kingdom only insofar as they allow cash advances (which attract a
charge and are therefore akin to credit products). Article 2.2(f) may be relevant
to charge cards. To the extent that it is, we recognise that any exemption will
need to be qualified so that it only applies where "only insignificant charges are
payable". We are still considering whether the CCD’s exemption at Article 2.2(f)
will enable the UK to continue to exempt charge cards in the manner currently
permitted under the CCA, as well as the possible interaction for this product
with the PSD.

Second charge mortgages should continue to be subject to existing CCA
provisions because this sector is currently under review and it would not
therefore make sense to impose changes at this stage. However, as with
business lending and loans above €75,000 (£60,260), we think it is sensible to
allow the lender to provide pre-contractual information and contractual
information in the manner required by the CCD if they wish.

Q3. Do you agree with the approach to specific products which fall outside the
scope of the CCD? Are there other specific categories of agreements outside the
CCD'’s scope that would justify distinct treatment under the amended
legislation? If so, how?
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Existing UK exemptions

1.16. The following exemptions are affected by the CCD. To avoid complexity, our
proposal is that where an exemption requires amendment, that amendment should
apply to all CCA regulated agreements qualifying for the exemption and not just to

agreements falling within the scope of the CCD.

Number of payments (section 16(5) CCA and regulation 3 of the Exempt Agreements
Order)

1.17. As discussed in relation to Article 2.2(f), the existing derogation for credit which
has to be repaid within 12 months by not more than four instalments will have to be
modified to align with the CCD. Under the CCD, it should now only apply to credit
agreements where the credit is granted free of interest and without any other charges
and where the credit has to be repaid within a year. Modifying the current exemption
would mean that it would only apply to credit free of interest and charges which must
be repaid within 12 months by not more than four instalments.

Low cost agreements) section 16(5) CCA and regulation 4 of the Exempt Agreements
Order)

1.18. The exemptions in Article 4(1) (b) and (c) of the 1989 Order are similar to the one
contained in Article 2.2(l) of the CCD. However, as set out in paragraph 1.11 above,
they will need some amendment.

Agreements with a connection outside the UK (regulation 5 of the 1989 order)

1.19. There is no relevant exemption in Article 2 that would allow the exemption in
Articles 5(a) and (b) of the 1989 Order to remain in place.

High net worth (section 16A CCA)
1.20. The exemption set out in section 16A and Articles 2-5 of the 2007 Exemption
Order will need to be amended so that the exemption can only apply to agreements

above €75,000 (£60,260).

Q4. Do you agree with the approach to the existing UK exemption regime?
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2. Article 4 — Standard information to be included in advertising

Summary of the article

2.1. Atrticle 4 deals with the standard information to be included in advertising. It
requires that prescribed information is to be given where an indication of an interest
rate or any figures relating to the cost of credit are included in an advertisement.
While, there is no specific definition of the term “cost of credit” in the CCD, our
understanding is that this phrase covers an indication in the credit advert of the total
cost of the credit to the consumer (as defined in Article 3(g)) or an indication in the
advert of one or more of the elements of the total cost of credit to the consumer (the
elements are set out in Article 3(g) and recital 20, for example, commission or a tax
payable by the consumer).

2.2. The items to be included as part of the standard information makes for a
relatively short list. Four items will always be required:

e Borrowing rate, whether fixed or variable, or both
e Charges included in the total cost of credit

e Total amount of credit

e APR

2.3. Other items may also be required where applicable:

e Duration of the credit agreement

e (Cash price/advance payment for goods/services in case of credit in the form
of a deferred payment

e Total amount payable and amount of instalments.

2.4. The standard information is to be given in a clear, concise and prominent way, by
means of a representative example.

2.5. Article 4.1 paragraph 2 provides that if national legislation requires the indication
of an APR in a credit advertisement that does not otherwise contain cost information
within the meaning of the first paragraph of Article 4.1, the obligation to include the
standard information set out in paragraph 4.2 does not apply. This paragraph is
intended to allow Member States like the UK to continue to require an APR (without
triggering the requirement for full information) to be given in advertisements that, for
example, indicate that credit is available to persons who might otherwise consider
their access to credit restricted.

2.6. Article 4.3 provides that where the conclusion of a credit agreement is
dependent upon an ancillary service, in particular insurance, and the cost of the
ancillary service cannot be determined in advance, the advertisement must make clear
this obligation. (If the cost of the ancillary service is known and that service is
compulsory or a condition of obtaining the credit, the APR required under Article 4.2(c)
must refer to the entire cost of the credit, which would include the cost of the ancillary
service).

3 Subject to the discretion provided in Article 4.2 (c) for Member States to not require an APR for credit agreements in
the form of an overdraft. The UK intends to apply this derogation.
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2.7. Recital 18 and Article 4.4 make clear that these provisions are without prejudice
to the Unfair Commercial Practice Directive (UCPD), which contains more general
provisions designed to protect consumers against traders who mislead or who fail to
inform consumers of material information they need to know in order to make
informed purchasing decisions.

2.8. Recital 18, final sentence, refers to Member States being free to regulate
information requirements in their national law concerning advertising which does not
contain information on the cost of the credit. In our view, this Recital allows Member
States to regulate aspects of advertising other than information regarding the cost of
credit, e.g. by requiring the advertiser's name and postal address to be included. The
Recital is not intended to imply that Member States can impose other information
requirements only on advertisements that do not contain any specific information on
the cost of credit, i.e. advertisements that are out of scope of Article 4.

Existing UK legal requirements

2.9. The Consumer Credit (Advertising) Regulations 2004 (the 2004 Regulations)
refined the approach set out in the earlier 1989 Regulations. The 2004 Regulations
replaced the previous categories of Simple, Intermediate and Full Credit
advertisements with new requirements as to how much information must be shown,
and when, in order to ensure transparency for consumers in the way that key financial
information is used and presented.

2.10. The 2004 Regulations apply to credit advertisements (except those which are
exempt) published by or on behalf of the following types of business:

o Consumer credit — businesses that lend money or offer any other form of
credit or give people time to pay for goods or services, for example, banks,
finance houses, credit card issuers or shops offering their own credit; and

e Credit brokerage — businesses that introduce customers to lenders or other
brokers, or arrange credit on their behalf, for example, financial advisers,
retailers or motor dealers.

2.11. The 2004 Regulations do not apply to advertisements to the extent that they are
regulated under the Financial Services and Markets Act 2000 by the Financial Services
Authority.

2.12. Under the 2004 Regulations, all advertisements have to include the name of the
lender. Where an interest rate is quoted, the APR must also be displayed. The
inclusion of an APR does not require the provision of other financial information.
However, where other financial information is given, APRs have to be located with,
and be twice the size of any other financial information in the advertisement. The APR
qguoted in an advertisement has to be typical of the business that it is expected to
generate. This means that the advertisement must quote the highest APR that at
least 66% of the eventual number of consumers formally accepting a credit agreement
in response to the advertisement are expected to be given — the typical APR (TAPR)
requirement.

2.13. Under the 2004 Regulations, an advertisement may also indicate the range of

APRs charged by specifying with equal prominence, both the lowest APR at which
credit will be provided under not less than 10% of the agreements entered into and
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the highest APR at which credit will be provided under any of the agreements entered
into as a result of the advertisement.

2.14. If a 'from APR' is shown in an advertisement, the 'to APR' must also be shown
with equal prominence, with the typical APR being more prominent.

2.15. The typical APR is required if the advertisement includes any of the following
triggers:

e Non-status indications

e Comparative indications
e Incentives

Our policy proposals

Scope

2.16. Certain credit advertisements are exempt from the 2004 Regulations and we do
not intend to make changes to the exemption regime. It is, therefore, our intention
that the amended Advertising Regulations will continue to have the same coverage as
at present, and would therefore apply to certain agreements not falling within the
scope of the Directive, including hire purchase agreements, credit agreements under
€200 (£160) and above €75,000 (£60,260). The amended regulations will continue to
exempt credit advertised for business purposes.

2.17. As with other areas of implementation, the exception to this policy is in respect
of second charge secured lending regulated by the CCA, where we intend to retain the
existing advertising regime in respect of second charge loan advertisements.

Q5. Do you agree that the Advertisements Regulations (as amended to
implement the CCD) should continue to apply to the existing range of credit
agreements?

Triggering the APR

2.18. As discussed above, the CCD allows Member States to require adverts to
contain an APR (without triggering other cost information) in certain circumstances.
The UK intends to continue to require an APR (although “representative” rather than
“typical”— see below) for advertisements that contain non-status indicators,
comparative indicators or incentives. However, unlike the 2004 Regulations, under
the Directive the quoting of an interest rate will trigger the rest of the standard
information. Therefore, it will no longer be possible to quote an interest rate without
triggering the requirement to display the rest of the standard information.

2.19. In relation to the second paragraph of Article 4.1, we have also considered
whether we should require an APR in all circumstances regardless of whether or not
implied claims etc were made — i.e. all advertisements, including basic adverts that are
not covered by the Article 4 provisions, must at least provide a representative APR.

2.20. At this stage we are not convinced that such a requirement would be particularly

meaningful for consumers but would be grateful for views on this issue from
consultees.
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Q6. Should an APR be required for all credit advertisements? If not, would there
be merit in requiring it for any specific categories of loan - e.g. high-cost loans?

A representative example

2.21. The CCD requires the standard information to be specified in a clear and concise
manner by means of a representative example. There has been some uncertainty as
to the exact meaning of a representative example but our view is that it is intended to
comprise one over-arching example of a particular offer, which would include all of the
relevant pieces of standard information. Lenders could give more than one example
but, if they do, each example has to include all the relevant standard information. (It is
important to bear in mind that Article 4 concerns only information which Member
States must require lenders to provide and does not prevent lenders from providing
other information in advertisements).

2.22. In giving effect to this requirement, we propose to use the language set out in
Article 4.2 concerning the standard information being set out in a clear, concise and
prominent way by means of a representative example.

The Standard Information

2.23 The CCD requires the standard information to be specified in a clear and concise
manner by means of a representative example. There has been some uncertainty as
to the exact meaning of a representative example but our view is that it is intended to
comprise one over-arching example of a particular offer, which would include all of the
relevant pieces of standard information. Lenders could give more than one
representative example but, if they do, each example would have to include all the
relevant standard information. It is important to bear in mind that Article 4 concerns
only information which Member States must require lenders to provide. Therefore,
lenders could include other general information, including on the range of credit
available in respect of specific promotions, in addition to the standard information that
makes up the representative example. Similarly, a lender could provide further general
information concerning the range of interest rates applicable to the offer. However,
unlike information on the range of credit available, displaying information on the range
of interest rates would of itself trigger the requirement to provide a representative
example because that would be classed as information relating to the cost of the
credit.

2.24 In giving effect to the requirement to provide a representative example, we
propose to use the language set out in Article 4.2 concerning the standard information
being set out in a clear, concise and prominent way by means of a representative
example. We intend to define “representative example”, in relation to the borrowing
rate, charges and the APR so that "representative” means that the terms of an offer
(or better) should be provided under at least 50% of agreements entered into as a
result of the advertisement.

The Standard Information
2.25 Article 4.2(a) covers the borrowing rate and charges. For the purposes of the

example, representative here would mean that at least 50% of consumers who enter
into an agreement as result of the advertisement should pay no more than a charge
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indicated and should get an interest rate at or below the interest rate indicated.
However, please see the following paragraph on the amount of credit.

2.26 Article 4.2 (b) deals with the total amount of credit. Unlike the 2004 Regulations,
the CCD requires a specific example of an amount of credit to be included in the
representative example. We believe that credit offers need to be compared on a like
for like basis therefore, where the amount of credit is not known at the advertising
stage, we propose to determine what is "representative” in this respect. We believe
that €1,500 (£1,200) would be reasonably representative of lending in general
(including both revolving and fixed sum credit).

2.27 As discussed above, we will make clear that lenders can display further
examples of credit offers that are not based on the €1,500 (£1,200) amount of credit,
provided these are genuinely representative. In the case of such additional examples
the amount of credit shown would itself have to be "representative" — i.e. that amount
would be provided under at least 50% of agreements entered into as a result of the
advertisement. We also propose to make clear that other examples of credit cannot
be displayed in a more prominent manner than the mandatory representative example
—i.e. the one based on the €1,500 (£1,200) assumption.

2.28 Article 4.2 (c) requires a representative APR. The information to be provided
here would follow from the calculations based on the information used in respect of
Article 4.2(a) and (b). As discussed above, where the amount of credit is not yet
known, this should be worked out on the basis of a credit offer of €1,500 (£1,210). In
setting the total amount of credit at this level we have, in addition to viewing this as
representative of overall borrowing, taken account of the Directive's APR assumption
in Annex | ((I(g)) when deciding what the representative APR should be based on in
respect of the advertised agreement.

2.29 In summary, where the amount of credit is not known, at least 50% of
consumers should receive the terms set out (or better) in the advertisement if they
were to be offered a €1,500 (£1,200) loan, regardless of whether or not €1,500
(£1,200) was itself representative of the level of borrowing on that particular product.
We realise there is a question about what would happen where the specific amount of
credit is not known but where it is clear that the amount on offer will invariably be
below €1,500 (£1,210) - for example, where the lender in question only lends amounts
smaller than €1,500. In such cases we propose that the amount of credit used in the
representative example should be based on the lower amount which the lender
actually offers. Another option would be to apply the 50% rule in such circumstances.

2.30 The remaining information at Article 4.2 will not be required in all situations and
we do not propose to apply the 50% rule to items (d) — (f).

2.31 In respect of Article 4.2(d), we propose to require that, in order for it to be
"representative’, the duration of the agreement should correspond to the average
duration of the credit on offer, where applicable.

2.32 In respect of Article 4.2(e) and (f), the information on cash, price, advance

payments, total amount payable and amount of instalments would presumably already
be known by the creditor and would not therefore be merely “representative”.
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Q7. Do you agree with the proposals concerning the requirement of a
representative example of the standard information for advertising - and in
particular the proposals concerning the representative APR and the use of the
€1,500 (£1,200) assumption in respect of the representative APR? Should a
different figure be considered?

Presentational issues

2.33 Regulation 6 of the 2004 Regulations goes beyond what is permitted under
Article 4 in respect of the manner in which the APR should be presented. It is clear
that the CCD requires all the standard information to be "prominent", which we
interpret as meaning that the standard information must stand out from any other
information contained in the advertisement. Given that this requirement applies to all
the standard information, rather than merely to the APR, it would go against the CCD's
requirements if we singled out the APR for greater prominence than other standard
information.

2.34 However, we intend to retain the rules set out in the general requirements in
Regulation 3 regarding intelligible language, legibility etc. We believe these are
consistent with the requirements of the CCD that the information must be specified in
a clear, concise and prominent way. We will also specify that the prescribed standard
information must be prominent.

Q8. Do you have views on the presentation of information required under
Article 4.2?

Other existing UK legal requirements

2.35 The 2004 regulations require additional information as compared with Article 4.
In particular, Regulation 4(1) (b) requires the name and postal address (in most cases)
of the advertiser. Given the meaning of Recital 18, it seems likely that we propose to
continue to require the name and postal address of the advertiser, since this
comprises information about advertisements not containing financial information,
which, as discussed in paragraph 2.8, we interpret as covering aspects of
advertisements that do not relate to the cost of the credit.

2.36 Regulation 9 of the 2004 Regulations also make restrictions on the use of
particular expressions - : "overdraft’, "interest-free", "no deposit", "loan guaranteed’,
"pre-approved’, "weekly equivalent" and "gift", "present" or similar expression. There is
no equivalent restriction specified in Article 4. Again, on the basis that Regulation 9 is
concerned with information other than that relating to the cost of the credit, we
consider there to may be no need to amend this aspect of the Regulations to the

extent that the terms do not relate to the cost of the credit.

2.37 Regulation 7 contains a number of wealth warnings. Many of these relate to
advertisements where loans are secured on the borrower's home. The requirements
also apply to other forms of security such as a guarantee provided by a third party. We
intend to retain these warnings either on the basis that they relate to agreements
outside of scope or on the basis that Member States are free to regulate requirements
in advertisements that are not concerned with costs.
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2.38 Regulations 5 and 6 contain special provisions in relation to credit advertisements
in dealers’ publications where the publication is published by or on behalf of the dealer
and relates to goods and services sold or supplied by that dealer. Both these
regulations would now seem incompatible) with the CCD, given that it does not
contain any special provisions for such advertisements — these Regulations will
therefore have to be deleted.

Q9. Do you have views on any of the above proposals?

TV/radio and internet advertisements

2.39 The CCD'’s provisions on advertising apply to broadcast and website
advertisements. Although we are aware that the requirement for a representative
example may be more difficult to comply with in the case of broadcast media
advertisements, the CCD does not allow Member States any flexibility to devise
alternative requirements for such advertisements.

2.40 We are aware of a particular issue that has arisen in terms of internet
advertisements. This is the question as to whether homepages and banner or pop-up
advertisements would need to contain the standard information or if it is acceptable to
access the standard information by “clicking” between items.

2.41 BERR's view is that as far as the CCD is concerned, “clicking” between items in
order to access key information may be acceptable and may not be in conflict with the
requirements of Article 4. However, this will depend on how exactly the site works -
an obscure button hidden away on a web page probably would not suffice. Given that
there is now no requirement for information to be presented in a particular order (as
was the case in earlier versions of the CCD), this implies that Member States do not
have discretion to require that information must, for example, be presented together
on the same page or in the same part of the page, although this will in any event be
necessary given the way the representative example is intended to work. On the
other hand we need to bear in mind the "prominent" requirement -- hence it might be
acceptable to have to click for key information provided it is equally easy/difficult to get
to every element of the prescribed standard information and this information is itself
not less accessible than other information. On this basis we do not propose to create
any specific rules for this form of credit advertising; the issues discussed above will
however be dealt with in guidance.

2.42 Another issue is to what extent the CCD’s provisions will apply to on-line credit
brokers, such as price comparison websites. Our view is that the CCD is intended to
apply to all advertisements, including those made via price comparison websites. In
our view this means that it is the individual adverts within a price comparison website
which (where necessary) will need to display the standard information through a
representative example but not the site as a whole (unless, of course, an
advertisement is advertising a comparison website).

Q10. Do stakeholders envisage any particular problems with internet
advertisements? If so, how should these be addressed within the confines of the
CCD?
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Article 4.4

2.43 Article 4 is without prejudice to the regulations implementing the Unfair
Commercial Practices Directive. There is, therefore, some read-across between the
Consumer Protection from Unfair Trading Regulations 2008 (CPRs) and the CCD rules
on advertising. However, Recital 18 indicates that it is for the CCD to set out the
detailed rules on advertising of credit products, notwithstanding the more general
provisions in the UCPD. Therefore, although there are provisions in the UCPD that
may seem relevant to Article 4, these cannot override the more specific provisions in
the CCD relating to advertisements, although there may however still be
circumstances where omission or inclusion of other information within a consumer
credit advertisement will be found to be misleading under the CPRs.
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3. Articles 5,6 and 7 — Pre-contractual information

Summary of the Article

3.1. Article 5 sets out pre-contractual information requirements for consumers who
are considering entering into credit agreements. It is one of the most (if not the most)
prescriptive parts of the CCD as the information has to be provided in the exact format
set out in the Standard European Consumer Credit Information (SECCI) sheet which is
contained in Annex | of the CCD.

3.2. Article 5.1 sets out a list of what the information in question must specify. Given
that this is a maximum harmonisation directive, it is not possible for a Member State
to require creditors or credit intermediaries to provide more or less pre-contractual
information than that specified in Article 5 relative to those agreements to which
Article 5 applies.

3.3. The final paragraph of Article 5.1 says that the creditor may voluntarily provide
additional pre-contractual information to the consumer (as does Recital 30). In other
words, while Member States cannot require the provision of additional information,
creditors can provide it voluntarily, but any such voluntary information must be given in
a separate document which may be annexed to the SECCI.

3.4. Article 5 also contains provisions relating to the Distance Marketing of Consumer
Financial Services Directive (Directive 2002/65/EC). Article 5.1 provides that the
creditor is deemed to have fulfilled the information requirements in Article 3(1) and (2)
of Directive 2002/65/EC if he has supplied the SECCI. Hence the SECCI includes a
section covering information required for the distance marketing of financial services.

3.5. Article 5.2 elaborates on the requirements in the CCD in respect of voice
telephony communications, in particular the requirement in Article 3(3)(b) of Directive
2002/65/EC that a description of the main characteristics of the financial service be
given. Article 5.2 provides that, in the case of voice telephony communications, the
description of the main characteristics of the financial service which has to be provided
must include at least the following information:

e the total amount of credit and the conditions governing the drawdown;

e the duration of the credit agreement;

e inthe case of a credit in the form of deferred payment for a specific good or
service and linked credit agreements, that good or service and its cash price;

e the borrowing rate, the conditions governing the application of the borrowing
rate and, where available, any index or reference rate applicable to the initial
borrowing rate, as well as the periods, conditions and procedure for changing
the borrowing rate; if different borrowing rates apply in different
circumstances, the above-mentioned information on all the applicable rates;

e the amount, number and frequency of payments to be made by the consumer
and, where appropriate, the order in which payments will be allocated to
different outstanding balances charged at different borrowing rates for the
purposes of reimbursement;

e the annual percentage rate of charge illustrated by means of a representative
example; and

e the total amount payable by the consumer.
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3.6. Article 5.3 stipulates that if an agreement has been concluded at the consumer’s
request using a means of distance communication which does not enable the
information to be provided in accordance with Article 5.1, in particular voice telephony,
the creditor shall provide the consumer with the SECCI immediately after the
conclusion of the credit agreement. The SECCI will need to include section 5 which
sets out the additional information required in the case of distance marketing of
financial services.

3.7. Article 5.4 requires the consumer to be provided, free of charge, with a copy of
the draft agreement on request. This is in addition to the SECCI (this right does not
apply if at the time of the request the creditor is unwilling to conclude the agreement).

3.8. Article 5.5 is concerned with agreements that do not give rise to an immediate
corresponding amortisation of the total amount of credit drawn down under the credit
agreement. Here, the pre-contractual information is required to contain a statement
that such agreements do not provide a guarantee of repayment of the total amount of
credit down under the agreement (unless such a guarantee is given).

Existing UK legal requirements

3.9. The information required under Article 5 is similar to the current pre-contractual
information requirements as set out in the Consumer Credit (Disclosure of Information)
Regulations 2004.

3.10. The following information required by the Disclosure Regulations is not stipulated
in Article 5.1, although in many cases something broadly equivalent is required:

e A description of the goods, services, land etc the acquisition of which is to be
financed by the credit under the agreement — this is partly covered by Article
5.1(e) which requires information about the good or service in the case of credit
in the form of a deferred payment for a specific good or service or in a linked
agreement,

e (Cash price - as above, Article 5.1(e) covers the cash price for a specific good or
service where the credit is in the form of a deferred payment for the purchase
of that good or service

e Total charge for credit and the constituent parts - although there is no direct
equivalent to this requirement in Article 5.1, there are requirements in 5.1(c)
and 5.1(g) concerning the total amount of credit and the total amount payable
by the consumer. The difference between the sum stated under Article 5(1) (g)
and that stated under Article 5(1) (c) will be the total cost of the credit to the
consumer.

e Early repayment examples - these are the examples (based on the amount of
credit to be provided under the agreement or the nominal amount of either
£1,000 or £100) that show the amount that would be payable at certain points
in time if the debtor exercised his right under section 94 of the CCA 1974 to
discharge his indebtedness. Although we could no longer require pre-
contractual information to set out early repayment examples, Article 5.1(p)
requires the pre-contractual information to include, where applicable,
information concerning the creditor’s right to compensation in the event of
early repayment and the way in which that compensation will be determined in
accordance with Article 16.
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e Statements of protection and remedies — in particular, a statement that, if
certain requirements of the Act are not complied with when the agreement
was made, the agreement cannot be enforced without a court order, and how
to find out more about a consumer’s rights under the CCA. Although it would
seem that such statements can no longer be required by national law,
information on redress is required at the pre-contractual stage in the case of
distance selling.

3.11. Article 5 contains certain pre-contractual information requirements not covered
(or not covered to the same extent) by the Disclosure Regulations:

e the conditions governing the drawdown of the credit.

e where applicable, the charges for maintaining one or several accounts
recording both payment transactions and drawdowns, unless the opening of an
account is optional, together with the charges for using a means of payment
for both payment transactions and drawdowns, any other charges deriving
from the credit agreement and the conditions under which those charges may
be changed.

e the right to be informed of the result of a database consultation carried out for
the purpose of assessing creditworthiness. Although not a legislative
requirement, under the Banking Code guidance to subscribers, lenders are
required to consider information from credit reference agencies before making
a lending decision. The Banking Code itself requires that if a consumers’
request to borrow money is turned down, the lender should explain the main
reason why if asked to. The Finance and Leasing Association Lending Code
contains similar provisions

3.12. In addition to the requirements for specific information, the Disclosure
Regulations indicate what specific information is required in respect of particular types
of agreements, e.g. for fixed-sum credit agreements. Regulation 4 also sets out
detailed requirements concerning the manner in which the information must be
disclosed. There are legibility and equal prominence requirements. All of the
information and statements of protection and remedies must be of equal prominence,
with the exception of headings. The APR must not, therefore, be more (or less)
prominent than any interest rate or other financial information. There is also a
prohibition on interspersing other information (except certain very limited information)
with the required statutory information.

3.13. The Distance Marketing of Financial Services Directive (DMD), which was
implemented by the Financial Services (Distance Marketing) Regulations 2004 (DMR),
roughly coincided with the introduction of the Disclosure of Information Regulations.
To avoid duplication the Government decided to incorporate the relevant consumer
credit provisions within the DMR. These Regulations require pre contractual
information, as described in Article 3 of the DMD, for all distance sale consumer credit
contracts (and therefore apply to a wider range of agreements than the CCD. The
DMR's pre-contractual information provisions compliment the equivalent requirements
for non-distance regulated consumer credit agreements in the Disclosure of
Information Regulations.

32



Qur policy proposals

General/Scope

3.14. The requirement to provide pre-contractual information under the Disclosure
Regulations will be replaced by a requirement to provide such information in the
manner set out in the SECCI. We propose that common treatment consistent with
the existing coverage under the Consumer Credit Act should be maintained in respect
of the provision of pre-contractual information. For example, the requirements in the
Disclosure Regulations already apply to hire purchase agreements, loans above
€75,000 (£60,260) and loans for 