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UNION OF SHOP, DISTRIBUTIVE AND ALLIED WORKERS

(Usdaw)

RESPONSE TO DTI CONSULTATION - CHOICE AND FLEXIBILITY:

ADDITIONAL PATERNITY LEAVE AND PAY

MAY 2006

Usdaw is Britain’s fifth largest trade union and welcomes the opportunity to respond to the DTI consultation on Additional Paternity Leave and Pay.

What is the minimum length of time a father should have worked for his employer before he can qualify for Additional Paternity Leave?

We are in favour of option 3 simply because as the option with the least number of weeks’ service requirement it will have the broadest reach, enabling the highest percentage of fathers and partners to access Additional Paternity Leave.

It is our view that fathers should have the right to Additional Paternity Leave from day one of employment.  The intention behind the policy is to give parents a real choice about time spent at work and time spent caring.  By abolishing the service condition altogether the choice as to who takes leave and when will be extended to all parents (providing that they satisfy other eligibility criteria).

This would also simplify things for parents and employers alike and may have an impact on take up as more fathers and partners would understand their entitlement.  Government recently announced its intention to abolish the 26 week service condition for Additional Maternity Leave in the consultation on the Draft Maternity and Paternity and Flexible Working Regulations.  Giving fathers and partners a right to Additional Paternity Leave from day one would mirror these intended provisions, thus making eligibility criteria for paternity and maternity leave consistent.

How do you think the weekly rate should be calculated for Additional Statutory Paternity Pay?  What period should be used as the basis for the calculation of average weekly earnings?

We have no strong view, however, we would favour a calculation based on average rather than actual earnings at one particular point, as although it is estimated that most fathers and partners do qualify for the flat rate, not all do.  A calculation based on an average would have the broadest reach and give those fathers and partners whose earnings fluctuate a greater chance of qualifying for Additional Statutory Paternity Pay.  Also the longer the period of time over which earnings are calculated the more likely the chance of earnings averaging above the lower earnings limit.  A similar calculation to that used for Maternity Allowance for example would catch nearly all new fathers and partners although admittedly this may take more time to calculate.

What circumstances do you think should constitute a mother returning to work?

We do not think that in order to have returned to work the mother must have actually recommenced work with her employer.  This would, as is rightly pointed out, continue to treat women who wish to take up annual or parental leave at the beginning or the end of their maternity leave as not having returned to work.  The approach we favour is to treat women as having returned to work at the date they end their maternity leave.

Do you agree at the setting the earliest point at which Additional Paternity Leave and Pay can be taken at 20 weeks from the date of birth of the child?

In our original response to the Choice and Flexibility Consultation (when this proposal was floated as ‘transferable’ maternity leave) we said that women should retain the right to no less than 
26 weeks’ paid maternity leave and gave a lengthy explanation for our position based upon the views and opinions of our women members.  

The 20 week proposal is the absolute earliest point at which we would want to see entitlement to Additional Paternity Leave and Pay begin.

Do you agree the rules should allow for the possibility of a gap between the end of maternity or adoption leave and the beginning of Additional Paternity Leave and Pay?

Yes, for the reasons put in the consultation document.  Informal discussions with our members have led us to believe that a short period of overlap, where both mother and father/partner are at home with the baby before the mother returns to work would be helpful.  They could be used to enable the father/partner to begin to familiarise him or herself with the baby’s routine.  Alternatively, the mother might benefit from the overlap by creating a little time and space to begin thinking about and preparing for the world of work again.

Are there any circumstances where you think a gap in leave or pay should not be allowed?

We cannot envisage any.  It is important that flexibility is built into the scheme at the very start if it is to adequately reflect the reality of modern day parental life.

Should all the situations outlined above in relation to the situation where a mother dies be included in the regulations?

Yes.  Whilst we accept that employers are likely to be sympathetic in these circumstances, our experience is that managerial discretion can often result in principles being applied in a confused, inconsistent and occasionally incompetent way.  At such a traumatic time the employer and the parent alike would benefit from and appreciate clarity.  

Do you agree with the principle that the number of keeping in touch days for a father should be the same as for a mother?

In principle, yes.  In our response to the consultation on the Draft Maternity and Paternity and Flexible Working Regulations we advocated no more than 12 days.  We reiterate here our view expressed in response to that consultation that guidance needs to stress the ‘genuine free choice’ nature of the keeping in touch days.  

Furthermore, guidance should clarify what is considered an appropriate use of a keeping in touch day and what is not and that under no circumstances should keeping in touch days be used to cover for another employee’s absence, or to deal with a short term crisis.

Should a father taking Additional Paternity Leave and Pay be entitled to the benefit of his terms and conditions to the same extent as a mother who is on Ordinary Maternity Leave, or as a mother who is on Additional Maternity Leave?

We strongly believe that if fathers are to take up their entitlement to Additional Paternity Leave and Pay then he must be sure that his rights and benefits will be protected.  He must therefore, be entitled to the benefit of his terms and conditions to the same extent as a mother on Ordinary Maternity Leave.  

A father taking up Additional Paternity Leave already stands to lose a significant amount of household income given the discrepancy between the flat rate of Additional Paternity Pay and average earnings.  In our initial response to the Choice and Flexibility consultation we calculated that a woman working full time in the retail sector on the (then) national minimum wage stood to lose £7,000 in her maternity leave year.  Men in the retail and distribution sector given their higher earnings stand to lose even more.  This in itself is sufficient disincentive for men not to take up their entitlement without it being compounded by the potential loss of benefits such as employer pension contributions and contractual holiday pay.  We know that in the sectors in which we organise, in the vast majority of cases women do lose these benefits once they transfer from Ordinary to Additional Maternity Leave.  

We need more than a handful of men to take up their entitlement to Additional Paternity Leave if we are to see the intended policy aim of achieving greater equality between men and women fulfilled.  The potential loss of benefits will only serve as yet another reason for men not to take up their entitlement to leave and further entrench gender stereotypes and the gender pay gap.

Should a father taking Additional Paternity Leave and Pay be entitled to the same right of return as a mother returning after Ordinary Maternity Leave, or a mother returning after Additional Maternity Leave?

Again we strongly urge Government to ensure that fathers and partners retain the right to return to exactly the same job after taking up entitlement to Additional Paternity Leave – in other words, fathers should be entitled to the same right of return as a mother returning after Ordinary Maternity Leave.

We are disappointed that Government did not take the opportunity when they first consulted on these issues in February 2005 of abolishing the distinction between Ordinary Maternity Leave and Additional Maternity Leave.  We have evidence of employers using the less robust right of return to change aspects of women’s jobs significantly including moving women from one store to another and changing women’s working hours giving them hard to fill hours of work that no one else wants.  Our members repeatedly tell us that it is difficult enough returning to work and leaving their baby for the first time without having the additional stress of not knowing what job you are returning to.

There is no reason why if women experience such treatment after returning from Additional Maternity Leave men will not.  We strongly believe that if fathers are not given the right to return to exactly the same job then fewer men will take ‘the risk’ of opting for Additional Paternity Leave.

Should all the information required for administration purposes be provided before the eight week notification point?

We do not support any proposal to lengthen the amount of notice a woman has to give if she intends to return to work early.  As we made clear in our original response to Government, a whole range of real life factors have a bearing on exactly when a woman decides to return to work.  

All kinds of things might happen that prevent a woman from returning at the date she intended to, and the longer the notice of a return date she has to give the more likely it is that things might ‘go wrong’, in the meantime, at which point her plans would have to change again.  A woman’s decision will not in the end be determined by the date she has had to give to her employer but by the reality of her circumstances nearer the time.  Therefore, the later a woman can give notice the better – not least because then the date is less likely to change.

We favour the option of having two different time limits, not least because if option 1 is chosen the woman will be required to give more notice that she is actually required to by the regulations as they take effect from April 2007. 

Should the same sanctions apply to a father wishing to take Additional Paternity Leave and Pay as current paternity arrangements?

No.  The father is not in control of when the supporting evidence arrives and so should not be penalised for the late submission of evidence from the mother’s employer.  Furthermore refusing to allow a father to take up his entitlement to Additional Paternity Leave could potentially cause serious distress and disruption – the term sanction or penalty underestimates the real life impact such a decision might have on the father and his family.

If a mother’s employer is required to check and certify a statement completed by the mother or to provide information should any sanctions be in place if they do not comply?

Yes, given the serious consequences such a delay (without justification) would have on the family.  The mother’s employer simply needs to confirm information that they already have and have already given to the mother.  A similar sanction to that imposed for late tax returns could be imposed.

How should information be routed from the mother’s employer to the father’s employer?

We favour option 2.  In fact, women will have already received confirmation of their entitlement to maternity leave and pay and the date their maternity leave period is due to end in the letter issued to them by their employer at the time she gives notice of her intention to take maternity leave.  This in our view would be sufficient confirmation for the father’s employer.   After all the father’s employer can always ask for further evidence or contact the mother’s employer if he or she feels that there are grounds to do so.

Is there a case for it to be mandatory for a father or partner to provide evidence of the baby or child?

No.  This is not required at present.  We have not at any stage had any complaints or heard of any significant problems from either employers or our members arising from the current self certification procedure.

What conditions should apply for fathers wanting to change their Additional Paternity Leave and Pay dates.

Whilst we appreciate that employers need notice of the date a father intends to take his paternity leave, we also recognise that realistically this date can then change for a whole variety of reasons.  In our view it is not realistic to compile a sufficiently comprehensive list of conditions that would cover all eventualities.  We believe and have not heard evidence from employers to the contrary, that the existing 28 days’ notice of a change to the date originally given 15 weeks before the baby’s due date is sufficient.    
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