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PART Al

GENERAL PROVISIONS
Companies and Companies Acts

Al Companies

(1) Inthis Act, unless the context otherwise requires —
“company” means an incorporated company formed and registered
under this Act or an existing company; and

“existing company” means an incorporated company formed and
registered under the former Companies Acts.

(2) References in this Act to an existing company do not include a company
registered under the Joint Stock Companies Acts, the Companies Act 1862 or
the Companies (Consolidation) Act 1908 in what was then Ireland.

A2 Companies Acts

(1) In this Act—
“the Companies Acts” means—

(@) this Act, and

(b) the Companies Act 1985 (c.6) [and the Companies
Consolidation (Consequential Provisions) Act 1985 (c.9)], as
amended by this Act; and

“the former Companies Acts” means—

(@) the Joint Stock Companies Acts, the Companies Act 1862, the
Companies (Consolidation) Act 1908, the Companies Act 1929
and the Companies Act 1948, and

(b) the Companies Act 1985 [and the Companies Consolidation
(Consequential Provisions) Act 1985], so far as repealed by this
Act.

(2) Except as otherwise provided —
(@) expressions that are defined for the purposes of this Act have the same
meaning in the Companies Act 1985, and

(b) expressions that are defined for the purposes of that Act have the same
meaning in this Act.
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Types of company

A3 Limited and unlimited companies

(1) A company is a “limited company” if the liability of its members is limited by
its constitution.

It may be limited by shares or limited by guarantee.

(2)  If their liability is limited to the amount, if any, unpaid on the shares held by
them, the company is “limited by shares”.

(3) If their liability is limited to such amount as the members undertake to
contribute to the assets of the company in the event of its being wound up, the
company is “limited by guarantee”.

(4) If there is no limit on the liability of its members, the company is an “unlimited
company”.

A4  Private and public companies
(1) A “private company” is any company that is not a public company.

(2) A “public company” is a company limited by shares —
(@) whose certificate of incorporation states that it is a public company, and

(b) in relation to which the requirements of the Companies Acts, or the
former Companies Acts, as to registration or re-registration as a public
company have been complied with on or after 22nd December 1980.

A5 Companies limited by guarantee and having share capital

(1) A company cannot be formed as, or become, a company limited by guarantee
with a share capital.

Provision to this effect has been in force since 22nd December 1980.

(2) For the purposes of subsection (1) and any other provision of the Companies
Acts relating to companies limited by guarantee, any provision in the
constitution of a company that purports to divide the company’s undertaking
into shares or interests is a provision for a share capital.

This applies whether or not the nominal value or number of the shares or
interests is specified by the provision.

A6 Community interest companies

(1) In accordance with Part 2 of the Companies (Audit, Investigations and
Community Enterprise) Act 2004 (c. 27)—

(@) acompany limited by shares or a company limited by guarantee and
not having a share capital may be formed as or become a community
interest company, and

(b) a company limited by guarantee and having a share capital may
become a community interest company.

(2) The provisions of this Act have effect subject to that Part.
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PART A2

COMPANY FORMATION
General

A7  Method of forming company

(1) A company is formed under this Act by one or more persons —

(@) subscribing their names to a memorandum of association (see section
A8), and

(b) complying with the requirements of this Act as to registration (see
sections A9 to A13).

(2) A company may not be so formed for an unlawful purpose.

A8 Memorandum of association

(1) A memorandum of association is a memorandum stating that the
subscribers —

(@) wish to form a company under this Act, and

(b) agree to become members of the company and, in the case of a company
that is to have a share capital, to take at least one share each.

(2) The memorandum must be in the prescribed form and must be authenticated
by each subscriber.

Requirements for registration

A9 Documents to be sent to registrar

(1) The memorandum of association must be delivered to the registrar, together
with—
(@) an application for registration of the company, and
(b) astatement of compliance (see section A13).

(2) The application for registration must contain —
(@) astatement containing the following information —
(i) the company’s proposed name,

(i) whether the company’s registered office is to be situated in
England and Wales, in Wales or in Scotland,

(iii) whether the liability of the members of the company is to be
limited, and if so whether it is to be limited by shares or by
guarantee,

(iv) whether the company is to be a private or a public company;

(b) in the case of a company that is to have a share capital, a statement of
initial shareholdings and a statement of capital (see section A10);

(c) inthe case of a company that is to be limited by guarantee, a statement
of guarantee (see section A11);

(d) astatement of the company’s proposed officers (see section A12);

(e) astatement of the proposed address of the company’s registered office;
and
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(f) any proposed articles of association (see Chapter 2 of Part A3).

(3) If the application is delivered by a person as agent for the subscribers, details
of his name and address must also be included.

(4) The application must be in the prescribed form and must be authenticated by
the subscribers to the memorandum.

(5) The documents must be delivered —

(@) to the registrar of companies for England and Wales, if the registered
office of the company is to be in England and Wales or in Wales;

(b) to the registrar of companies for Scotland, if the registered office of the
company is to be in Scotland.

A10 Statement of initial shareholdings and share capital

(1) The statement of initial shareholdings and statement of share capital delivered
to the registrar in connection with the formation of a company that is to have a
share capital must comply with this section.

(2) The statements must be in the prescribed form.

(3) The statements must be authenticated by, and contain the names and
addresses of, the subscribers to the memorandum of association.

(4) The statement of initial shareholdings must state with respect to each
subscriber to the memorandum —

(@) the number and nominal value of the shares to be allotted to him on
formation, and

(b) the amount (if any) payable in respect of each share on formation,
whether on account of the nominal value or by way of a premium.

(5) The statement of capital must state with respect to the company’s share capital
to be allotted on formation—

(@) the total number of shares of the company,
(b) the aggregate nominal value of those shares,
(c) for each class of shares—
(i) prescribed particulars of the rights attached to the shares,
(ii) the total number of shares of that class, and
(iii) the aggregate nominal value of shares of that class, and

(d) the amount paid up and the amount (if any) unpaid on each share
(whether on account of the nominal value of the share or by way of
premium).

(6) For the purpose of subsection (5) shares are of one class if the rights attached
to them are in all respects uniform.

A1l Statement of guarantee

(1) The statement of guarantee delivered to the registrar in the case of a company
that is to be limited by guarantee must—

(@) bein the prescribed form, and
(b) be authenticated by the subscribers to the memorandum of association.

(2) The statement must contain the names and addresses of the subscribers to the
memorandum.
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3)

The statement must state that each member undertakes that, if the company is
wound up while he is a member, or within one year after he ceases to be a
member, he will contribute to the assets of the company such amount as may
be required for—

(@) payment of the debts and liabilities of the company contracted before
he ceases to be a member,

(b) payment of the costs, charges and expenses of winding up, and
(c) adjustment of the rights of the contributories among themselves,
not exceeding a specified amount.

A12 Statement of proposed officers

O

(4)

The statement of the company’s proposed officers delivered to the registrar
must—

(@) be in the prescribed form, and

(b) be authenticated by the subscribers to the memorandum of association.

The statement must contain the names and other details (see [provision yet to
be drafted]) of the person who is, or persons who are, to be the first director or
directors of the company.

In the case of —
(@) acompany that is to be a public company, or

(b) a company that is to be a private company whose articles require the
appointment of a secretary or of joint secretaries,
the statement must contain the names and other details (see [provision yet to
be drafted]) of the person who is or the persons who are to be the first secretary
or joint secretaries of the company.

In the case of a company that is to be a private company whose articles permit
but do not require the appointment of a secretary or of joint secretaries, the
statement may contain the names and other details (see [provision yet to be
drafted]) of a person who is or persons who are to be the first secretary or joint
secretaries of the company.

The statement must contain a consent authenticated by each of the persons
named as a director, as secretary or as one of joint secretaries, to act in the
relevant capacity.

If all the partners in a firm are to be joint secretaries —

(@) itissufficientif the statement contains the name and other details of the
firm (even if it is not a legal person), and

(b) consent may be given by one partner on behalf of all of them.

A13 Statement of compliance

@)

(2)

The statement of compliance required to be delivered to the registrar is a
statement in the prescribed form by —

(@) a[lawyer] engaged in the formation of the company, or

(b) a person named as a director or secretary of the company in the
statement delivered as to the company’s proposed officers,

that the requirements of this Act as to registration have been complied with.

The statement must be authenticated by the person making it.
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(3) A person who in a statement of compliance under this section makes a false
statement that he knows to be false or does not believe to be true commits an
offence.

(4) A person guilty of an offence under this section is liable —

(@) onconviction on indictment, to imprisonment for a term not exceeding
two years or a fine (or both);

(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding the
statutory maximum (or both);

(ii) in Scotland, to imprisonment for a term not exceeding six
months, or to a fine not exceeding the statutory maximum (or
both).

In relation to an offence committed before the commencement of section 154(1)
of the Criminal Justice Act 2003 (c. 44), for “twelve months” in paragraph (b)(i)
substitute “six months”.

Registration and its effect

A14 Registration

(1) If the registrar is satisfied that—

(@) that the company’s name complies with Chapter 2 of Part 1 of the
Companies Act 1985 (c.6) (general requirements as to company
names), and

(b) that the requirements of this Act as to registration are complied with
he shall register the documents delivered to him.

(2) The registrar may accept the statement of compliance as sufficient evidence of
compliance.

(3) References in the Companies Acts to registration of the company are to
registration under this section (or, where the context requires, under
corresponding earlier provisions).

A15 Issue of certificate of incorporation

(1) On the registration of a company, the registrar of companies shall give a
certificate that the company is incorporated.

(2) The certificate must state —

(@) the name and registered number of the company,

(b) the date of its incorporation,

(c) inthe case of a limited company, that it is a limited company,

(d) in the case of a public company, that it is a public company,

(e) in the case of an unlimited company, that it is an unlimited company,
and

(f) whether its registered office is situated in England and Wales, in Wales
or in Scotland.

(3) The certificate must be signed by the registrar or authenticated by his official
seal.
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(4) The certificate is conclusive evidence that the requirements of this Act as to
registration have been complied with and that the company —

(@) is duly registered under this Act, and

(b) where relevant, is duly registered as a limited company or public
company, as the case may be.

A16 Effect of registration
(1) The registration of a company has the following effects.

(2) The subscribers to the memorandum, together with such other persons as may
from time to time become members of the company, are a body corporate by
the name stated in the certificate of incorporation.

(3) That body corporate is capable of exercising all the functions of an
incorporated company.

(4) The status and situation of the registered office of the company are as stated in
the certificate of incorporation.

(5) If the company has a share capital it is deemed to have allotted to the
subscribers to the memorandum the shares specified in the statement of initial
share capital.

(6) The persons named in the statement of proposed officers as director, secretary
or joint secretary of the company are deemed to have been appointed to that
office.

PART A3
PROVISIONS RELATING TO COMPANY’S CONSTITUTION
CHAPTER 1

ARTICLES OF ASSOCIATION
General

A17 Articles of association

(1) A company may have articles of association prescribing regulations for the
company.

(2) A company’s articles of association form part of its constitution.

A18 Power of Secretary of State to prescribe model articles

(1) The Secretary of State may by regulations prescribe model articles of
association for companies.

(2) Different model articles may be prescribed for different descriptions of
company.

(3) A company may adopt all or any of the provisions of model articles.

(4) Any amendment of model articles by regulations under this section does not
affect a company registered before the amendment takes effect.
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“Amendment” here includes addition, alteration or repeal.

(5) Regulations under this section shall be made by statutory instrument subject to
annulment in pursuance of a resolution of either House of Parliament.

A19 Default application of model articles to limited companies

(1) Inthe case of a limited company —
(a) if articles are not registered as part of the company’s constitution, or

(b) if articles are so registered, in so far as they do not exclude or modify
the relevant model articles,

the relevant model articles (so far as applicable) form part of the company’s
articles in the same manner and to the same extent as if articles in the form of
those articles had been duly registered.

(2) The “relevant model articles” means the model articles prescribed for a
company of that description as in force at the date on which the company is
first registered.

Alteration of articles

A20 Alteration of articles
(1) A company may alter its articles by special resolution.

(2) This is subject to any restriction imposed by the Companies Acts.

A21 Entrenched provisions of the articles

company’s articles may provide that specifie rovisions of the articles —
1) A pany’ icl y provide that specified provisi f th icl
(@) may not be altered or repealed, or

(b) may be altered or repealed only if conditions are met, or procedures are
complied with, that are more restrictive than those applicable in the
case of a special resolution.

This is referred to below in this section as “provision for entrenchment”.

(2) Provision for entrenchment may only be made —
(@) in the company’s articles on formation, or

(b) by an amendment of the company’s articles agreed to by all the
members of the company.

A22 Notice to registrar in case of entrenched provisions

(1) Where—
(@) acompany’s articles on formation contain provision for entrenchment,
or
(b) acompany’s articles are altered so as to include such provision,
the company must give notice to the registrar in the prescribed form.

(2) Where a company whose articles contain provision for entrenchment is
required to send to the registrar any document making or evidencing an
alteration in the company’s articles, the company must deliver with it a
statement of compliance.
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(3) The statement of compliance required to be delivered to the registrar is a
statement in the prescribed form by —

(@) a[lawyer] engaged in acting for the company, or
(b) adirector or secretary of the company,

certifying that the alteration has been made in accordance with the company’s
articles.

The statement must be authenticated by the person making it.

(4) The registrar may rely on the statement of compliance as sufficient evidence of
the matters stated in it.

(®) A person who in a statement of compliance under this section makes a false
statement that he knows to be false or does not believe to be true commits an
offence.

(6) A person guilty of an offence under this section is liable —

(@) onconviction on indictment, to imprisonment for a term not exceeding
two years or a fine (or both);

(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding the
statutory maximum (or both);

(ii) in Scotland, to imprisonment for a term not exceeding six
months, or to a fine not exceeding the statutory maximum (or
both).

In relation to an offence committed before the commencement of section 154(1)
of the Criminal Justice Act 2003 (c. 44), for “twelve months” in paragraph (b)(i)
substitute “six months”.

A23 Notice to registrar of removal of entrenched provisions

(1) Where a company whose articles contain provision for entrenchment alters its
articles so that they no longer contain any such provision, it must give notice
of that fact in the prescribed form to the registrar.

(2) The notice must be accompanied by a statement of compliance.

(3) The statement of compliance required is a statement in the prescribed form
by —
(@) a[lawyer] engaged in acting for the company, or
(b) adirector or secretary of the company,

certifying that the alteration has been made in accordance with the company’s
articles.

The statement must be authenticated by the person making it.

(4) The registrar may rely on the statement of compliance as sufficient evidence of
the matters stated in it.

(®) A person who in a statement of compliance under this section makes a false
statement that he knows to be false or does not believe to be true commits an
offence.

(6) A person guilty of an offence under this section is liable —

(@) onconviction on indictment, to imprisonment for a term not exceeding
two years or a fine (or both);

75



76

7 Draft Clauses

10 Company Law Reform Bill
Part A3 — Provisions relating to company’s constitution
Chapter 1 — Articles of association

(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding the
statutory maximum (or both);

(ii) in Scotland, to imprisonment for a term not exceeding six
months, or to a fine not exceeding the statutory maximum (or
both).

In relation to an offence committed before the commencement of section 154(1)
of the Criminal Justice Act 2003 (c. 44), for “twelve months” in paragraph (b)(i)
substitute “six months”.

A24 Effect of alteration of articles on company’s members

(1) A member of a company is not bound by an alteration to its articles after the
date on which he became a member, if and so far as the alteration —

(@) requires him to take or subscribe for more shares than the number held
by him at the date on which the alteration is made, or

(b) in any way increases his liability as at that date to contribute to the
company’s share capital or otherwise to pay money to the company.

(2) Subsection (1) does not apply in a case where the member agrees in writing,
either before or after the alteration is made, to be bound by the alteration.

A25 Registrar to be sent copy of amended articles

Where a company is required to send to the registrar any document making or
evidencing an alteration in the company’s articles, the company must send
with it a copy of the articles as altered.

Supplementary

A26 Copies of articles etc to be provided to members

(1) A company shall, on being so required by any member, send to him a copy of
the company’s articles.

(2) Where any alteration has been made in the company’s articles, every copy
issued after the date of the alteration must be in accordance with the alteration.

(3) If a company makes default in complying with this section, an offence is
committed by —

(@) every officer of the company who is in default, and
(b) every responsible delegate.

(4) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

A27 Former provisions of memorandum treated as provisions of articles

Provisions that immediately before the commencement of this Act were
contained in a company’s memorandum but are not provisions of the kind
specified in section A8 (provisions of new-style memorandum) have effect
after the commencement of this Act as provisions of the company’s articles.
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CHAPTER 2

RESOLUTIONS AND AGREEMENTS TO BE RECORDED BY REGISTRAR

A28 Resolutions and agreements to which this Chapter applies

O

@)

This Chapter applies to—
(@) any special resolution;
(b) any resolution or agreement agreed to by all the members of a company

that, if not so agreed to, would not have been effective for its purpose
unless passed as a special resolution;

() any resolution or agreement agreed to by all the members of a class of
shareholders that, if not so agreed to, would not have been effective for
its purpose unless passed by some particular majority or otherwise in
some particular manner;

(d) any resolution or agreement that effectively binds all members of a
class of shareholders though not agreed to by all those members;

(e) aresolution to give, vary, revoke or renew authority for the purposes
of [section 80ZB of the Companies Act 1985 (c. 6) (allotment of shares
etc by directors) (see clause H5)];

(f) aresolution of the directors of a company under section 147(2) of that
Act (resolution in connection with re-registration in consequence of
company acquiring its own shares);

(g) aresolution conferring, varying, revoking or renewing authority under
section 166 of that Act (market purchase of company’s own shares);

(h) aresolution for voluntary winding up passed under section 84(1)(a) of
the Insolvency Act 1986 (c. 45);

(i) aresolution of the director of an old public company under section 2(1)
of the Companies Consolidation (Consequential Provisions) Act 1985
(c. 9) that the company should be re-registered as a public company;

() a resolution passed by virtue of regulation 16(2) or (6) of the
Uncertificated Securities Regulations 1995 (S.I. 1995/3272) (resolution
allowing title to shares to be evidenced without a written instrument or
preventing or reversing such a resolution).

References in subsection (1) to a member of a company, or of a class of
members of a company, do not include the company itself where it is such a
member by virtue only of its holding shares as treasury shares.

A29 Copy to be forwarded to and recorded by registrar

1)

A copy of every resolution or agreement to which this Chapter applies, printed
or in some other form approved by the registrar, must be —

(@) forwarded to the registrar of companies within 15 days after it is passed
or made, and

(b) recorded by him.

If a company fails to comply with this section, an offence is committed by —
(@) the company, and
(b) every officer of it who is in default.

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale and, for
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continued contravention, a daily default fine not exceeding one-tenth of level
3 on the standard scale.

(4) For the purposes of this section, a liquidator of the company is treated as an
officer of it.

A30 Copies to be issued or provided to members

(1) This section applies to any resolution or agreement relating to a company that
has been recorded by the registrar —

(@) under section A29, or

b) wunder section 380 of the Companies Act 1985 (c.6) (which made
p
provision corresponding to this Chapter),

and that is for the time being in force.

(2) A copy of every such resolution or agreement must be embodied in or annexed
to every copy of the company’s articles issued by the company.

(3) A company must, on request by a member, send him a copy of any such
resolution or agreement.

(4) If acompany fails to comply with subsection (2) or (3), an offence is committed
by —
(@) the company, and
(b) every officer of it who is in default.

(5) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale for each
occasion on which copies are issued or, as the case may be, requested.

(6) For the purposes of this section, a liquidator of the company is treated as an
officer of it.

CHAPTER 3

MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS
Change of name

A31 Change of name

(1) A company may change its name —
(@) Dby special resolution;
(b) by resolution of the directors in accordance with section 31(2) of the

Companies Act 1985 (change of name in order to comply with direction
of Secretary of State);

() [under [provisions yet to be drafted on opportunistic registration and
restoration to the register]);]

(d) by any other means provided for by its articles.

(2) A change of name is effective only if the new name complies with the
requirements of Chapter 2 of Part 1 of the Companies Act 1985 (general
requirements as to company names).
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A32
O
(2)

€)

(6)

A33
@

Change of name: procedure

A special resolution changing the name of a company is subject to Chapter 2 of
this Part (resolutions and agreements to be recorded by registrar).

Where a resolution of the directors is passed in accordance with section 31(2)
of the Companies Act 1985 (change of name in order to comply with direction
of the Secretary of State), the company must give notice to the registrar of the
change in the prescribed form.

[Procedure on change of name under provisions relating to opportunistic
registration or restoration to the register.]

Where a change of name has been approved by the company by other means
provided for by its articles —

(@) the company must give notice to the registrar in the prescribed form,
and

(b) the notice must be accompanied by a statement of compliance.

The statement of compliance required to be delivered to the registrar is a
statement in the prescribed form by —

(@) a[lawyer] engaged in acting for the company, or
(b) adirector or secretary of the company,

that the change of name has been made by means provided for by the
company’s articles.

The statement must be authenticated by the person making it.

The registrar may rely on the statement of compliance as sufficient evidence of
the matters stated in it.

A person who in a statement of compliance under this section makes a false
statement that he knows to be false or does not believe to be true commits an
offence.

A person guilty of an offence under this section is liable —

(@) onconviction on indictment, to imprisonment for a term not exceeding
two years or a fine (or both);

(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding the
statutory maximum (or both);

(ii) in Scotland, to imprisonment for a term not exceeding six
months, or to a fine not exceeding the statutory maximum (or
both).

In relation to an offence committed before the commencement of section 154(1)
of the Criminal Justice Act 2003 (c. 44), for “twelve months” in paragraph (b)(i)
substitute “six months”.

Change of name: issue of new certificate of incorporation

When a company changes its name the registrar shall —
(@) enter the new name on the register in place of the former name, and

(b) 1issue a certificate of incorporation altered to meet the circumstances of
the case.
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(2) The change of name has effect from the date on which the altered certificate is
issued.

A34 Change of name: effect

(1) A change of name by a company does not affect any rights or obligations of the
company or render defective any legal proceedings by or against it.

(2) Any legal proceedings that might have been continued or commenced against
it by its former name may be continued or commenced against it by its new
name.

A35 Change of name: conditional change

(1) This section applies where a change of name is conditional on the occurrence
of an event.

(2) The company must when giving notice to the registrar of the change —
(@) specify that the change is conditional, and
(b) state whether the event has occurred.

(3) If the notice states that the event has not occurred the registrar is not required
to act under section A33 (issue of new certificate of incorporation) until the
company gives notice under this section.

(4) When the event has occurred —

(@) the company must give notice to the registrar in the prescribed form,
and

(b) the notice must be accompanied by a statement of compliance.

(5) The statement of compliance required to be delivered to the registrar is a
statement in the prescribed form by —

(@) a[lawyer] engaged in acting for the company, or
(b) adirector or secretary of the company,
that the event has occurred.
The statement must be authenticated by the person making it.

(6) The registrar may rely on the statement of compliance as sufficient evidence of
the matters stated in it.

(7) A person who in a statement of compliance under this section makes a false
statement that he knows to be false or does not believe to be true commits an
offence.

(8) A person guilty of an offence under this section is liable —
(@) onconviction on indictment, to imprisonment for a term not exceeding
two years or a fine (or both);
(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding the
statutory maximum (or both);

(ii) in Scotland, to imprisonment for a term not exceeding six

months, or to a fine not exceeding the statutory maximum (or
both).
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In relation to an offence committed before the commencement of section 154(1)
of the Criminal Justice Act 2003 (c. 44), for “twelve months” in paragraph (b)(i)
substitute “six months”.

Alteration of situation of registered office

A36 Alteration of registered office: transfer to different part of Great Britain

(1) The Secretary of State may make provision by regulations enabling —

a) acompany whose registered office is situated in England and Wales, or
pany wh gistered office is situated in England and Wal
in Wales, to transfer its registered office to Scotland; and

(b) acompany whose registered office is situated in Scotland to transfer its
registered office to England and Wales, or to Wales.

(2) The regulations may —

(@) prescribe procedural requirements to be satisfied by a company
proposing to transfer its registered office;

(b) specify conditions or limitations on the freedom to transfer;

() contain such supplementary or consequential provision as appears to
the Secretary of State to be necessary (in particular, for protecting the
rights of creditors and other persons);

(d) provide that a transfer is ineffective if there is a failure to comply with
specified requirements of the regulations;

(e) impose criminal liability for breach of specified provisions of the
regulations.

(3) Regulations under this section shall be made by statutory instrument.

(4) No such regulations shall be made unless a draft of them has been laid before
Parliament and approved by a resolution of each House of Parliament.

A37 Alteration of registered office: Wales

(1) A company whose registered office is situated in England and Wales may, if
the address of its registered office is in Wales, by special resolution alter the
situation of its registered office to “Wales”.

(2) A company whose registered office is situated in Wales may by special
resolution alter the situation of its registered office to “England and Wales”.

(3) Where a company passes a resolution under this section—
(@) it must give notice to the registrar in the prescribed form, and
(b) the alteration is not effective until entry of that notice on the register.

Alteration of status

A38 Alteration of status

The status of a company as limited or unlimited, or as a private or public
company, may only be changed by re-registration in accordance with the
provisions of Part 2 of the Companies Act 1985 (c. 6).
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Statement of company’s objects

A39 Statement of company’s objects

(1) Unless a company’s articles specifically restrict the objects of the company, its
objects are unrestricted.

(2) If (orso far as) the objects of a company are unrestricted, neither the company’s
capacity nor the authority of persons to bind the company is limited by its
constitution.

(3) If (or so far as) the objects of a company are restricted, the validity of any act
done by the company shall not be called into question on the ground of lack of
capacity.

(4) Where a company alters its articles so as to add, remove or alter a statement of
the company’s objects —

(@) it must give notice to the registrar in the prescribed form,
(b) on receipt of the notice, the registrar shall register it, and
(c) the alteration is not effective until entry of that notice on the register.

(5) Any such alteration does not affect any rights or obligations of the company or
render defective any legal proceedings by or against it.

Other provisions

A40 Binding effect of memorandum and articles

The provisions of a company’s memorandum and articles, when registered,
bind the company and its members to the same extent as if they —

(@) had been signed and sealed by each member, and

(b) contained covenants on the part of each member to observe their
provisions.

A41 Character of obligation to pay money under memorandum or articles

(1) Money payable by a member to a company under its memorandum or articles
is a debt due from him to the company.

(2) InEngland and Wales it is an ordinary contract debt.

A42 Right to participate in profits otherwise than as member void

In the case of a company not having a share capital any provision in the
company'’s articles, or in any resolution of the company, purporting to give a
person a right to participate in the divisible profits of the company otherwise
than as member is void.

A43 Application of enactments etc to single member companies

(1) Any enactment or rule of law applicable to companies formed by two or more
persons or having two or more members applies with any necessary
modification in relation to a company formed by one person or having only
one person as a member.
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(2) Insubsection (1) “enactment” includes —
(@) an enactment contained in subordinate legislation within the meaning
of the Interpretation Act 1978 (c. 30), and
(b) an enactment contained in, or in an instrument made under, an Act of
the Scottish Parliament.
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PART B
DIRECTORS
CHAPTER 1

GENERAL DUTIES
Introductory provisions

Bl Scope and application of general duties

(1) The general duties specified in sections B2 to B8 are owed by a director of a
company to the company.

(2) The duties apply to shadow directors as they apply to directors, subject to any
necessary adaptations.

(3) A person who ceases to be a director continues to be subject —

(@) to the duty in section B6 (duty to avoid conflicts of interest) as regards
the exploitation of any property, information or opportunity of which
he became aware at a time when he was a director, and

(b) tothe duty in section B7 (duty not to accept benefits from third parties)
as regards things done or omitted by him before he ceased to be a
director.

To that extent those duties apply to a former director as to a director, subject to
any necessary adaptations.

The general duties

B2  Duty to act within powers

As a director of a company you must—
(@) actin accordance with the company’s constitution, and
(b) only exercise powers for the purposes for which they are conferred.

B3  Duty to promote the success of the company for the benefit of its members

(1) Asadirector of a company you must act in the way you consider, in good faith,
would be most likely to promote the success of the company for the benefit of
its members as a whole.

(2) Where or to the extent that the company is established for purposes other than
the benefit of its members, your duty is to act in the way you consider, in good
faith, would be most likely to achieve those purposes.
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(3) In fulfilling the duty imposed by this section you must take account (where
relevant and so far as reasonably practicable) of —

(@) the likely consequences of any decision in both the long and the short
term,

(b) any need of the company —
(i) tohave regard to the interests of its employees,

(ii) to foster its business relationships with suppliers, customers
and others,

(iif) to consider the impact of its operations on the community and
the environment, and

(iv) tomaintain a reputation for high standards of business conduct,
and

(c) the need to act fairly as between members of the company who have
different interests.

(4) The duty imposed by this section has effect subject to any enactment or rule of
law requiring directors, in certain circumstances, to consider or act in the
interests of creditors of the company.

B4  Duty to exercise independent judgment
(1) Asadirector of a company you must exercise independent judgment.

(2) This duty is not infringed by your acting —
(@) in accordance with an agreement duly entered into by the company
that restricts the future exercise of discretion by its directors, or
(b) ina way authorised by the company’s constitution.

B5 Duty to exercise reasonable care, skill and diligence

(1) As a director of a company you must exercise reasonable care, skill and
diligence.

(2) This means the care, skill and diligence that would be exercised by a
reasonably diligent person with —

(@) the knowledge, skill and experience that may reasonably be expected
of a director in your position, and

(b) any additional knowledge, skill or experience that you in fact have.

B6  Duty to avoid conflicts of interest

(1) As adirector of a company you must avoid a situation in which you have, or
can have, a direct or indirect interest that conflicts, or possibly may conflict,
with the interests of the company.

(2) This applies in particular to the exploitation of any property, information or
opportunity (and it is immaterial whether the company could take advantage
of the property, information or opportunity).

(3) This duty is not infringed —
(@) if there is no real possibility of a conflict of interest;

(b) if the conflict of interest arises in relation to a proposed transaction or
arrangement with the company (but see section B8 (duty to declare
interest in proposed transaction with company));
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(4)

(c) if the conflict of interest arises in relation to a transaction or
arrangement duly entered into by the company;

(d) if authorisation has been given by the company in accordance with
subsection (4).

Authorisation by the company may be given—

(@) by the matter being proposed to the members of the company and
authorised by them; or

(b) where the company is a private company and nothing in the company’s
constitution invalidates such authorisation, by the matter being
proposed to and authorised by the directors; or

(c) where the company is a public company and its constitution includes
provision enabling the directors to authorise the matter, by the matter
being proposed to and authorised by them in accordance with the
constitution.

If you or any other interested director participate in the proceedings required
by subsection (4)(b) or (c), the authorisation is effective only if it would have
been effectively agreed to without the participation of any interested director.

Any reference in this section to a conflict of interest includes a conflict of
interest and duty and a conflict of duties.

Duty not to accept benefits from third parties

As a director of a company you must not accept a benefit from a third party
conferred by reason of —

(@) your being a director, or
(b) your doing (or not doing) anything as director.

A “third party” means a person other than the company, an associated
company or a person acting on behalf of the company or an associated
company.

Benefits received by you from a person by whom your services (as a director
or otherwise) are provided to the company are not regarded as conferred by a
third party.

This duty is not infringed —

(a) if there is no real possibility of a conflict of interest;

(b) if the matter has been proposed to the members of the company and
authorised by them.

Any reference in this section to a conflict of interest includes a conflict of
interest and duty and a conflict of duties.

Duty to declare interest in proposed transaction with the company

As a director of a company you must declare the nature and extent of any
interest, direct or indirect, you have in a proposed transaction or arrangement
with the company.

If an earlier declaration of interest proves to be, or becomes, inaccurate or
incomplete (for instance, because of subsequent changes in the matters to
which it relates) you must make a further declaration.
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B9

B10

Any declaration required by this section—

(@) may be made to the other directors or to the members of the company,
and

(b) must be made before the company enters into the transaction or
arrangement.

You will be regarded as failing to comply with the duty imposed by this section
if you fail to make a declaration, or fail to declare fully the nature and extent of
your interest, because you are unaware of matters of which you ought
reasonably to be aware.

In Chapter 2 (declaration of interest: further provisions) —

sections B12 to B15 impose other requirements that you must comply
with, but they are not part of the duty imposed by this section; and

sections B1l6 to B19 contain supplementary provisions, including
provisions about exceptions, notices and sole directors, that apply both
in relation to those requirements and in relation to the duty imposed by
this section.

Supplementary provisions

Cases within more than one of the general duties

Except as otherwise provided, more than one of the general duties may apply
in any given case and the operation of any of them is not affected by the
application or otherwise of any of the others.

Relationship between general duties and other rules

The general duties are based on certain common law rules and equitable
principles as they apply in relation to directors and have effect in place of those
rules and principles as regards the duties owed to a company by a director.

The general duties shall be interpreted and applied in the same way as
common law rules or equitable principles, and regard shall be had to the
corresponding common law rules and equitable principles in interpreting and
applying the general duties.

In a case where section B6 (duty to avoid conflicts of interest) or section B8
(duty to declare interest in proposed transaction or arrangement) is complied
with by disclosure to or authorisation by the directors, the transaction or
arrangement is not liable to be set aside by virtue of any common law rule or
equitable principle requiring the consent or approval of the members of the
company.

This is without prejudice to any enactment, or provision of the company’s
constitution, requiring such consent or approval.

The application of section B8 (duty to declare interest in proposed transaction
or arrangement) is not affected by the fact that the case also falls within
Chapter 3 (transactions requiring shareholder approval).

Where Chapter 3 applies (transactions requiring shareholder approval) and —
(@) approvalis given under that Chapter, or
(b) the matter is one as to which it is provided that approval is not needed,
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B11

B12
1)

it is not necessary also to comply with section B6 (duty to avoid conflicts of
interest) or section B7 (duty not to accept benefits from third parties).

Except as otherwise provided, the general duties have effect notwithstanding
any other enactment or rule of law or anything in the company’s constitution.

Civil consequences of breach of general duties

The consequences of breach (or threatened breach) of any of the general duties
are the same as would apply if the corresponding common law rule or
equitable principle applied.

CHAPTER 2

DECLARATION OF INTEREST: FURTHER PROVISIONS
Requirements as to declaration of interest

Requirements as to declaration of interest in transaction or arrangement

If a director of a company —
(@) is in any way, directly or indirectly, interested in a proposed
transaction or arrangement with the company, or
(b) becomes in any way, directly or indirectly, interested in a transaction or
arrangement entered into by the company,
he must declare the nature and extent of that interest to the other directors.

For the purposes of this section a director is regarded as having an interest in
a transaction or arrangement in any case where a person connected with him
has an interest.

If in such a case the director would not otherwise be regarded as having an
interest in the transaction or arrangement by virtue of the connected person’s
interest, the declaration required is of the nature of the director’s connection
with that person and the nature and extent of that person’s interest in the
transaction or arrangement.

If an earlier declaration of interest proves to be, or becomes, inaccurate or
incomplete (for instance, because of subsequent changes in the matters to
which it relates), a further declaration must be made.

Any declaration required by this section must be made —
(@) atameeting of the directors,
(b) by notice in writing, or
(c) by general notice (see section B17).

The declaration must be made as soon as is reasonably practicable.

Failure to comply with this requirement does not affect the underlying duty to
make the declaration.

A director is regarded as failing to comply with the duty imposed by this
section if he fails to make a declaration, or fails to declare fully the nature and
extent of his interest (or, where subsection (2) applies, the interest of a
connected person) because he is unaware of matters of which he ought
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B13 Relationship between requirements and other rules

(1) Compliance (or failure to comply) with the requirements of section B12 does
not affect the general duties in Chapter 1.

(2) Compliance with the requirements of section B12 does not remove the need for
approval required under any applicable provision of Chapter 3 (transactions
requiring shareholder approval).

(3) Nothing in this Chapter prejudices the operation of any rule of law restricting
directors of a company from having an interest in contracts with the company.

B14 Offence of failure to comply with requirements

(1) A director who fails to comply with any of the requirements of section B12
commits an offence.

(2) Subject to subsection (3) a person guilty of an offence under this section is
liable —

(@) on conviction on indictment, to a fine;

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

(3) A person who acts dishonestly in committing an offence under this section is
liable —

(@) onconviction on indictment, to imprisonment for a term not exceeding
seven years or a fine (or both);

(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding the
statutory maximum (or both);

(ii) in Scotland, to imprisonment for a term not exceeding six
months, or to a fine not exceeding the statutory maximum (or
both).

In relation to an offence committed before the commencement of section 154(1)
of the Criminal Justice Act 2003 (c. 44), for “twelve months” in paragraph (b)(i)
substitute “six months”.

(4) The references in this section to the requirements of section B12 include —
(@) inrelation to a sole director, the requirements of section B19;
(b) inrelation to a shadow director, the requirements of section B20.

B15 Civil consequences of failure to comply with requirements

Failure to comply with the requirements of section B12 does not affect the
validity of the transaction or arrangement or give rise to any civil liability.

Common provisions

B16 Circumstances in which declaration not required

(1) A director need not declare an interest that cannot reasonably be regarded as
giving rise to any real possibility of a conflict of interest.
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(2) A director need not declare an interest if, or to the extent that, the other
directors are already aware of it.

For this purpose the other directors are treated as aware of anything of which
they ought reasonably to be aware.

(38) A director need not declare an interest in the terms of his service contract if, or
to the extent that, those terms have been or are to be considered —

(@) by a meeting of the directors, or

(b) by a committee of the directors appointed for the purpose under the
company’s constitution.

B17 General notice treated as sufficient declaration

(1) General notice in accordance with this section is a sufficient declaration of
interest in relation to the matters to which it relates.

(2) General notice is notice given to the directors of a company to the effect that the
director —

(@) has an interest (as member, officer, employee or otherwise) in a
specified body corporate or firm and is to be regarded as interested in
any transaction or arrangement that may, after the date of the notice, be
made with that body corporate or firm, or

(b) is connected with a specified person (other than a body corporate or
firm) and is to be regarded as interested in any transaction or
arrangement that may, after the date of the notice, be made with that
person.

(3) The notice must state the nature and extent of the director’s interest in the body
corporate or firm or, as the case may be, the nature of his connection with the
person.

(4) General notice is not effective unless —
(a) itis given at a meeting of the directors, or

(b) the director takes reasonable steps to secure that it is brought up and
read at the next meeting of the directors after it is given.

(5) Nothing in this section affects whether, or when, a declaration must be made.

B18 Provisions as to notice in writing
(1) This section applies where a declaration of interest is made by notice in writing.
(2) The director must send the notice to the other directors.

(3) The notice may be sent [in paper form] or, if the recipient has agreed to receive
it [in electronic form], in an agreed electronic form.

(4) The notice may be sent—
(@) by hand or by post, or

(b) if the recipient has agreed to receive it by [electronic means], by agreed
electronic means.

() The form and the means adopted must be such that the recipient is able to read
the text of the notice and to keep and refer to it at a later date.

(6) Where a director declares an interest by notice in writing —
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(a) themaking of the declaration is deemed to form part of the proceedings
at the next meeting of the directors after the notice is given, and

(b) section D60 (minutes of meetings) applies as if the declaration had been
made at that meeting.

B19 Application of provisions to sole director

(1) No declaration of interest is required in the case of a sole director of a company
that is not required to have more than one director.

(2) Where a declaration of interest is required of a sole director of a company that
is required to have more than one director —

(@) the declaration must be recorded in writing,

(b) the making of the declaration is deemed to form part of the proceedings
at the next meeting of the directors after the notice is given, and

(c) section D60 (minutes of meetings) applies as if the declaration had been
made at that meeting.

(3) Nothing in this section affects the operation of section 322B(1) of the
Companies Act 1985 (c. 6) (contract with sole member who is also sole director:
terms to be set out in writing or recorded in minutes).

Supplementary

B20 Application of provisions to shadow director

(1) The provisions of this Chapter apply to a shadow director as to a director,
subject to the following adaptation.

(2) In section B12 (requirements as to declaration of interest), subsection (4)(a)
(declaration at meeting of directors) does not apply.

(3) In section B17 (general notice treated as sufficient declaration), subsection (4)
(notice to be given at or brought up and read at meeting of directors) does not
apply.

General notice by a shadow director is not effective unless given by notice in
writing in accordance with section B18.

CHAPTER 3

TRANSACTIONS REQUIRING SHAREHOLDER APPROVAL
Service contracts

B21 Directors’ service contracts: provision requiring shareholder approval

(1) This section applies to provision under which the guaranteed term of a
director’s employment —

(@) with the company of which he is a director, or

(b) where he is the director of a holding company, within the group
consisting of that company and its subsidiaries,

is, or may be, longer than five years.
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(2) A company may not agree to such provision unless it has been approved —
(@) by resolution of the members of the company, and

(b) in the case of a director of a holding company, by resolution of the
members of that company.

3) The guaranteed term of a director’s employment is—
& ploy
(@) the period (if any) during which the director’s employment —

(i) is to continue, or may be continued otherwise than at the
instance of the company, and

(ii) cannot be terminated by the company by notice, or can only be
so terminated in specified circumstances, or

b) in the case of employment terminable by the company by notice, the
ploy y pany by
period of notice required to be given,

or, in the case of employment having a period within paragraph (a) and a
period within paragraph (b), the aggregate of those periods.

(4) If more than six months before the end of the guaranteed term of a director’s
employment the company enters into a further service contract (otherwise than
in pursuance of a right conferred by or under the original contract on the other
party to it), this section applies as if there were added to the guaranteed term
of the new contract the unexpired period of the guaranteed term of the original
contract.

5) A resolution approving provision to which this section applies must not be
pp &P pp
passed unless a memorandum setting out the proposed contract incorporating
the provision is made available to members —

(@) in the case of a written resolution, by being sent or submitted to every
eligible member at or before the time at which the proposed resolution
is sent or submitted to him;

(b) in the case of a resolution at a meeting, by being made available for
inspection by members of the company both—

(i) at the company’s registered office for not less than 15 days
ending with the date of the meeting, and

(ii) at the meeting itself.

(6) No approval is required under this section on the part of —
(@) abody corporate that is not—
(i) acompany within the meaning of [this Act], or
(i) abody registered under section 680 of the Companies Act 1985;

(b) a body corporate that is a wholly-owned subsidiary of another body
corporate.

(7) If a company agrees to provision in contravention of this section —
(@) the provision is void, to the extent of the contravention, and

(b) the contract is deemed to contain a term entitling the company to
terminate it at any time by the giving of reasonable notice.

(8) In this section “employment” means any employment under a director’s
service contract.
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Property transactions

B22 Property transactions: requirement of shareholder approval

(1) A company may not enter into a transaction under which —

(@) a director of the company or its holding company, or a person
connected with such a director, acquires from the company (directly or
indirectly) a substantial non-cash asset, or

(b) the company acquires a substantial non-cash asset (directly or
indirectly) from such a director or a person so connected,
unless the transaction has been approved by a resolution of the members of the
company.
For the meaning of “substantial non-cash asset” see section B23.

(2) If the director or connected person is a director of its holding company or a
person connected with such a director, the transaction must also have been
approved by a resolution of the members of the holding company.

(3) An agreement by a company to enter into a transaction for which approval is
required under this section does not itself require approval under this section
if it is expressed to be conditional on the requisite approval being obtained for
the transaction.

(4) But a company shall not be subject to any liability by reason of a failure to
obtain such approval.

() No approval is required under this section on the part of —
(@) abody corporate that is not—
(i) acompany within the meaning of [this Act], or
(ii) abody registered under section 680 of the Companies Act 1985;

(b) a body corporate that is a wholly-owned subsidiary of another body
corporate.

(6) For the purposes of this section—
(@) atransaction involving more than one non-cash asset, or

(b) a transaction that is one of a series of transactions involving non-cash
assets,

shall be treated as if they involved a non-cash asset of a value equal to the
aggregate value of all the non-cash assets involved in the transaction or, as the
case may be, the series of transactions.

B23 Property transactions: meaning of “substantial”

(1) This section explains what is meant in section B22 (requirement of approval for
substantial property transactions) by a “substantial” non-cash asset.

(2) Anasset is a substantial asset in relation to a company if its value —
(@) exceeds 10% of the company’s asset value and is more than £5,000, or
(b) exceeds £100,000.

(3) For the purposes of subsection (2)(a) a company’s “asset value” at any time is —
(a) the value of the company’s net assets determined by reference to the
accounts prepared and sent to members in respect of the last preceding

financial year, or
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(b) if accounts for the last preceding financial year have not been prepared
and sent to members, the amount of the company’s called-up share
capital.

(4) Whether an asset is a substantial asset shall be determined as at the time the
transaction is entered into or any earlier time at which the company binds itself
to enter into the transaction.

B24 Property transactions: company subsequently going into insolvent
liquidation

(1) This section applies where —

(@) adirector of a company or its holding company, or a person connected
with such a director, acquires an asset (directly or indirectly) from the
company, and

(b) the company —
(i) isinsolvent at the time of the transaction, or
(ii) becomes insolvent in consequence of the transaction,
and subsequently goes into insolvent liquidation.

(2) Inthose circumstances a resolution passed within the period of twelve months
before the onset of insolvency is effective for the purposes of section B22
(requirement of shareholder approval for substantial property transactions)
only if —

(@) the requirements of section B25 as to independent valuation were met,
or
(b) the resolution would have been validly passed —

(i) inthe case of a written resolution, if the director in question and
any persons connected with him had not been eligible members
in relation to the resolution;

(ii) inthe case of a resolution at a general meeting, if the director in
question and any persons connected with him had not been
entitled to attend and vote on the resolution.

(3) For the purposes of this section—

(@) a company is “insolvent” if it is unable to pay its debts within the
meaning of section 123 of the Insolvency Act 1986 (c. 45), and

(b) acompany “goes into insolvent liquidation” if it goes into liquidation
within the meaning of section 247 of that Act at a time when its assets
are insufficient for the payment of its debts and other liabilities and the
expenses of the winding up.

(4) In subsection (2) “the onset of insolvency” means—
(@) the commencement of the winding up, or
(b) where the company goes into liquidation —

(i) following conversion of administration into winding up by
virtue of Article 37 of Council Regulation (EC) No 1346,/2000, or

(ii) at the time when the appointment of an administrator ceases to
have effect,

when the company enters administration.

(5) For this purpose a company enters administration —

(@) in a case where an administrator is appointed by administration order,
when the administration application is made;
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(b) inacase where an administrator is appointed under paragraph 14 or 22
of Schedule B1 to the Insolvency Act 1986 (c. 45) following filing with
the court of a copy of a notice of intention to appoint under that
paragraph, when the copy of the notice is filed;

(c) in a case where an administrator is appointed otherwise than as
mentioned in paragraph (a) or (b), when the appointment takes effect.

(6) Inthe application of this section to Scotland a reference to filing with the court
is a reference to lodging in court.

B25 Property transactions: requirements as to independent valuation

(1) The requirements as to independent valuation are —

(@) the asset and the consideration to be given for it must be valued by a
qualified independent person (“the valuer”),

(b) areport by the valuer complying with the requirements of this section
must be made by him to the company, and
(c) the report must be available for inspection by members of the
company —
(i) at the company’s registered office for not less than 15 days
ending with the date of the meeting on which the resolution is
passed, and

(ii) at the meeting itself.

(2) A “qualified independent person” means a person who is qualified at the time
of the report to be appointed, or to continue to be, an auditor of the company.

(3) Where it appears to the valuer to be reasonable to do so, he may arrange for the
valuation or part of it to be made (or for him to accept such a valuation) by
another person who —

(@) appears to him to have the requisite knowledge and experience to value
the asset, and

(b) isnot—
(i) an officer or employee of the company,

(ii) an officer or employee of another body corporate that is the
company’s subsidiary or holding company or a subsidiary of
the company’s holding company, or

(iif) a partner or employee of such an officer or employee as is
mentioned in sub-paragraph (i) or (ii).

The references in paragraph (b)(i) and (ii) to an officer or employee do not
include an auditor.

(4) The valuer’s report must—
(@) describe the asset and the consideration to be given for it,

(b) state the value of the asset and the amount or value of the
consideration,

(c) describe what method of valuation was used, and
(d) specify the date of the valuation.

() Where the asset is valued by a person other than the valuer himself, the report
must state that fact and also state the person’s name and what knowledge and
experience he has to carry out the valuation.

(6) The valuer’s report must be accompanied by a statement by him —
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(@) in the case of a valuation made by a person other than the valuer
himself, that it appeared to the valuer reasonable to arrange for it to be
so made or to accept a valuation so made;

(b) that the method of valuation used (whether by himself or another
person) was reasonable in all the circumstances;

(c) that it appears to the valuer that there has been no material change in
the value of the asset since the date of the valuation; and

(d) that on the basis of the valuation the value of the consideration to be
received by the company is not less than the value of the consideration
to be given by it.

B26 Property transactions: exclusion of service contracts, compensation for loss of
office, etc

(1) Section B22 (requirement of shareholder approval for substantial property
transactions) does not apply to a transaction so far as it relates —

(@) to anything to which a director of a company is entitled under his
service contract, or

(b) toany payment made or other benefit provided to a director —
(i) by way of compensation for loss of office as director,

(i) by way of compensation for loss of any other office or
employment with the company, or

(iii) as consideration for or in connection with his retirement from
his office as director of the company, or from any other office or
employment with the company.

(2) For the purposes of subsection (1)(b) anything paid or provided —
(@) to a person connected with a director, or

(b) to any person at the direction of, or for the benefit of, a director or a
person connected with him,

is treated as paid or provided to the director.

B27 Property transactions: exception for transactions with members or other
group companies

Approval is not required under section B22 (requirement of shareholder
approval for substantial property transactions) —

(@) for a transaction between a company and a person in his character as a
member of that company, or

(b) for a transaction between —
(i) aholding company and its wholly-owned subsidiary, or
(ii) two wholly-owned subsidiaries of the same holding company.

B28 Property transactions: exception in case of company in winding up or
administration

Approval is not required under section B22 (requirement of shareholder
approval for certain property transactions) on the part of a company —
(a) thatis being wound up (unless the winding up is a members’ voluntary
winding up), or
(b) that is in administration within the meaning of Schedule Bl to the
Insolvency Act 1986 (c. 45).
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B29

Q)

B30
1)

Property transactions: exception for transactions on recognised investment
exchange

Approval is not required under section B22 (requirement of shareholder
approval for substantial property transactions) for a transaction on a
recognised investment exchange effected by a director, or a person connected
with him, through the agency of a person who in relation to the transaction acts
as an independent broker.

For this purpose —
(@) “independent broker” means a person who, independently of the
director or any person connected with him, selects the person with
whom the transaction is to be effected; and

(b) “recognised investment exchange” has the same meaning as in Part 18
of the Financial Services and Markets Act 2000 (c. 8)

Property transactions: civil consequences of contravention

This section applies where a company enters into a transaction in
contravention of section B22 (requirement of shareholder approval for
substantial property transactions).

This includes cases where there is a contravention of that section because a
resolution subsequently proves to be ineffective by virtue of section B24
(company subsequently going into insolvent liquidation).

The transaction is voidable at the instance of the company, unless —

(@) restitution of any money or other asset that was the subject-matter of
the transaction is no longer possible,

(b) the company has been indemnified for any loss or damage resulting
from the transaction, or

(c) rights acquired in good faith, for value and without actual notice of the
contravention by a person who is not a party to the transaction would
be affected by the avoidance.

Whether or not the transaction has been avoided, the persons specified in
subsection (4) are liable —

(@) to account to the company for any gain that he has made directly or
indirectly by the transaction, and

(b) (jointly and severally with any other person so liable under this section)
to indemnify the company for any loss or damage resulting from the
transaction.

The persons so liable are —

(@) the director of the company or its holding company, or the person
connected with such a director, with whom the company entered into
the transaction, and

(b) any director of the company who authorised the transaction.

This is subject to subsections (5) and (6).

In the case of a transaction entered into by a company with a person connected
with a director of the company or its holding company, that director is not
liable if he shows that he took all reasonable steps to secure the company’s
compliance with section B22.
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(6) Inany case a person so connected, or a director who authorised the transaction,
is not liable if he shows that, at the time the transaction was entered into, he did
not know the relevant circumstances constituting the contravention.

(7) Nothing in this section shall be read as excluding the operation of any other
enactment or rule of law by virtue of which the transaction may be called in
question or any liability to the company may arise.

B31 Property transactions: effect of subsequent affirmation

(1) Where a transaction is entered into by a company in contravention of section
B22 (requirement of shareholder approval) but, within a reasonable period, it
is affirmed —

(@) in the case of a contravention of subsection (1) of that section, by
resolution of the members of the company, and

(b) in the case of a contravention of subsection (2) of that section, by
resolution of the members of the holding company,

the transaction may no longer be avoided under section B30.

(2) The provisions of —
(@) section B24 (company subsequently going into insolvent liquidation:
circumstances in which resolution not effective), and
(b) section B25 (requirements as to independent valuation),

apply in relation to a resolution under this section as they apply in relation to
a resolution under section B22.

B32 Property transactions: shadow directors

For the purposes of sections B22 to B31 a shadow director is treated as a
director.

Loans, quasi-loans and credit transactions

B33 Loans or quasi-loans: requirement of shareholder approval

(1) A company may not—
(@) make aloan or quasi-loan to a director of the company or of its holding
company, or to a person connected with such a director, or

(b) give a guarantee or other security in connection with a loan or quasi-
loan made by any person to such a director, or to a person connected
with such a director,

unless the transaction has been approved by a resolution of the members of the
company.

2) If the director or connected person is a director of its holding company or a
p g pany
person connected with such a director, the transaction must also have been
approved by a resolution of the members of the holding company.

(3) A resolution approving a transaction to which this section applies must not be
passed unless a memorandum setting out the matters mentioned in subsection

(4) is made available to members —
(@) in the case of a written resolution, by being sent or submitted to every
eligible member at or before the time at which the proposed resolution

is sent or submitted to him;
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(b) in the case of a resolution at a meeting, by being made available for
inspection by members of the company both—

(i) at the company’s registered office for not less than 15 days
ending with the date of the meeting, and

(ii) at the meeting itself.

(4) The matters to be disclosed are —
(@) the amount of the loan or quasi-loan,
(b) the purpose for which the loan or quasi-loan is required, and

(c) the extent of the company’s liability under any transaction connected
with the loan or quasi-loan.

(5) No approval is required under this section on the part of —
(@) abody corporate that is not—
(i) acompany within the meaning of this Act, or
(ii) abody registered under section 680 of the Companies Act 1985;

(b) a body corporate that is a wholly-owned subsidiary of another body
corporate.

B34 Meaning of “quasi-loan” and related expressions

(1) A*“quasi-loan” is a transaction under which one party (“the creditor”) agrees to
pay, or pays otherwise than in pursuance of an agreement, a sum for another
(“the borrower”) or agrees to reimburse, or reimburses otherwise than in
pursuance of an agreement, expenditure incurred by another party for another
(“the borrower”) —

(@) on terms that the borrower (or a person on his behalf) will reimburse
the creditor; or

(b) in circumstances giving rise to a liability on the borrower to reimburse
the creditor.

(2) Any reference to the person to whom a quasi-loan is made is a reference to the
borrower.

(3) The liabilities of a borrower under a quasi-loan include the liabilities of any
person who has agreed to reimburse the creditor on behalf of the borrower.

B35 Credit transactions: requirement of shareholder approval

(1) A company may not—
(a) enter into a credit transaction as creditor for the benefit of a director of

the company or of its holding company, or a person connected with
such a director, or

(b) give a guarantee or other security in connection with a credit
transaction entered into by any person for the benefit of such a director,
or a person connected with such a director,

unless the transaction has been approved by resolution of the members of the
company.

(2) If the director or connected person is a director of its holding company or a
person connected with such a director, the transaction must also have been
approved by a resolution of the members of the holding company.
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(3) Aresolution approving a transaction to which this section applies must not be
passed unless a memorandum setting out the matters mentioned in subsection
(4) is made available to members —

(@) in the case of a written resolution, by being sent or submitted to every
eligible member at or before the time at which the proposed resolution
is sent or submitted to him;

(b) in the case of a resolution at a meeting, by being made available for
inspection by members of the company both —

(i) at the company’s registered office for not less than 15 days
ending with the date of the meeting, and

(if) at the meeting itself.

(4) The matters to be disclosed are—
(@) the nature of the credit transaction,

(b) the purpose for which the land, goods or services sold or otherwise
disposed of, leased, hired or supplied under the credit transaction are
required, and

(c) the extent of the company’s liability under any transaction connected
with the credit transaction.

() No approval is required under this section on the part of —
(@) abody corporate that is not—
(i) acompany within the meaning of this Act, or
(ii) abody registered under section 680 of the Companies Act 1985;

(b) a body corporate that is a wholly-owned subsidiary of another body
corporate.

B36 Meaning of “credit transaction”

(1) A “credit transaction” is a transaction under which one party (“the creditor”) —

(@) supplies any goods or sells any land under a hire-purchase agreement
or a conditional sale agreement,

(b) leases or hires any land or goods in return for periodical payments, or

(c) otherwise disposes of land or supplies goods or services on the
understanding that payment (whether in a lump sum or instalments or
by way of periodical payments or otherwise) is to be deferred.

(2) Any reference to the person for whose benefit a credit transaction is entered
into is to the person to whom goods or services are supplied, or land is sold or
otherwise disposed of, under the transaction.

(3) In this section—

“conditional sale agreement” has the same meaning as in the Consumer
Credit Act 1974 (c. 39); and

“services” means anything other than goods or land.

B37 Related arrangements: requirement of shareholder approval

(1) A company may not—
(@) take partin an arrangement under which —

(i) another person enters into a transaction that, if it had been
entered into by the company, would have required approval
under section B35 or B33, and
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(ii) that person, in pursuance of the arrangement, obtains a benefit
from the company or a company associated with it, or

(b) arrange for the assignment to it, or assumption by it, of any rights,
obligations or liabilities under a transaction that, if it had been entered
into by the company, would have required such approval,

unless the transaction has been approved by a resolution of the members of the
company.

(2) If the director or connected person for whom the transaction is entered into is
a director of its holding company or a person connected with such a director,
the transaction must also have been approved by a resolution of the members
of the holding company.

(3) A resolution approving a transaction to which this section applies must not be
passed unless a memorandum setting out the matters mentioned in subsection
(4) is made available to members —

(@) in the case of a written resolution, by being sent or submitted to every
eligible member at or before the time at which the proposed resolution
is sent or submitted to him;

(b) in the case of a resolution at a meeting, by being made available for
inspection by members of the company both—

(i) at the company’s registered office for not less than 15 days
ending with the date of the meeting, and

(ii) at the meeting itself.

(4) The matters to be disclosed are—

(@) the matters that would have to be disclosed if the company were
seeking approval of the transaction to which the arrangement relates,

(b) the nature of the arrangement, and

(c) the extent of the company’s liability under the arrangement or any
transaction connected with it.

(6) No approval is required under this section on the part of —
(@) abody corporate that is not—
(i) acompany within the meaning of this Act, or
(ii) abody registered under section 680 of the Companies Act 1985;

(b) a body corporate that is a wholly-owned subsidiary of another body
corporate.

(6) Indetermining for the purposes of this section whether a transaction is one that
would have required approval under section B35 or B33 if it had been entered
into by the company, the transaction shall be treated as having been entered
into on the date of the arrangement.

B38 Loans etc: exception for director’s expenditure on company business

(1) A company does not need approval under section B33 or B35 (requirement of
shareholder approval for loans etc) for any thing done —

(@) to provide a director with funds to meet expenditure incurred or to be
incurred by him—

(i) for the purposes of the company, or

(ii) for the purpose of enabling him properly to perform his duties
as an officer of the company, or

(b) to enable a director to avoid incurring such expenditure,
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(2)

if it is done on the following terms.

The terms are that if the loan made or other thing done has not been approved
by resolution of the members of the company —

(a) inthe case of a private company, not later than 18 months after the loan
is made or the liability arises, or

(b) in the case of a public company, not later than six months after the
conclusion of the next annual general meeting of the company,

the loan is to be repaid or, as the case may be, any liability of the company
under any transaction connected with the thing in question is to be discharged.

A resolution giving such approval must not be passed unless a memorandum
setting out the matters mentioned in subsection (4) is made available to
members —

(@) in the case of a written resolution, by being sent or submitted to every
eligible member at or before the time at which the proposed resolution
is sent or submitted on him;

(b) in the case of a resolution at a meeting, by being made available for
inspection by members of the company both —

(i) at the company’s registered office for not less than 15 days
ending with the date of the meeting, and

(ii) at the meeting itself.

The matters to be disclosed are —
(@) the amount of the funds provided by the company,

(b) the purpose of the expenditure incurred or to be incurred, or that
would otherwise be incurred, by the director, and

(c) the extent of the company’s liability under any transaction that is, or is
connected with, the thing in question.

This section does not authorise a company to enter into a transaction if the
aggregate of —

(@) the value of the transaction in question, and

(b) the values of any relevant existing transactions or arrangements,
exceeds £50,000.

B39 Loans etc: exception for director’s expenditure on defending proceedings etc

1)

A company does not need approval under section B33 or B35 (requirement of
shareholder approval for loans etc) for any thing done —

(@) to provide a director with funds to meet expenditure incurred or to be
incurred by him—

(i) in defending any criminal or civil proceedings, or
(if) in connection with an application for relief to which this section
applies (see subsection (5)), or
(b) to enable a director to avoid incurring such expenditure,
if it is done on the following terms.

The terms are —

(@) that the loan is to be repaid or, as the case may be, any liability of the
company under any transaction connected with the thing in question is
to be discharged in the event of —

(i) the director being convicted in the proceedings,
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(ii) judgment being given against him in the proceedings, or
iii) the court refusing to grant him relief on the application; and
g8 pPp
b) that it is to be so repaid or discharged not later than —
P &
(i) the date when the conviction becomes final,
(ii) the date when the judgment becomes final, or
(iii) the date when the refusal of relief becomes final.

(3) For this purpose a conviction, judgment or refusal of relief becomes final —
(a) if not appealed against, at the end of the period for bringing an appeal;

(b) if appealed against, when the appeal (or any further appeal) is disposed
of.

(4) Anappeal is disposed of —

(a) if it is determined and the period for bringing any further appeal has
ended, or

(b) if it is abandoned or otherwise ceases to have effect.

(5) This section applies to applications for relief under —

section 144(3) or (4) of the Companies Act 1985 (c. 6) (power of court to
grant relief in case of acquisition of shares by innocent nominee), or

section 727 of that Act (general power of court to grant relief in case of
honest and reasonable conduct)

B40 Loans etc: exceptions for minor transactions

(1) A company does not need approval under section B33 to make a loan to a
director of the company, or of its holding company, if the aggregate of —

(@) the amount of the principal of the loan, and
(b) the value of any relevant existing transactions or arrangements,
does not exceed £10,000.

(2) Insection B43 (relevant existing transactions or arrangements) as it applies for
the purposes of subsection (1) above the references to a person connected with
a director shall be disregarded.

(3) A company does not need approval under section B33 to make a quasi-loan to
a director of the company, or of its holding company, if —

(@) the quasi-loan contains a term requiring the director, or a person acting
on his behalf, to reimburse the creditor his expenditure within two
months of its being incurred, and

(b) the aggregate of —
(i) the amount of the quasi-loan, and
(ii) the amount outstanding under any other relevant quasi-loans,
does not exceed £10,000.

(4) For the purposes of subsection (3)(b) above —

(@) the other relevant quasi-loans are those made to the director by virtue
of this section—

(i) by the creditor or its subsidiary, or

(i) where the director is a director of the creditor’s holding
company, by any other subsidiary of that company; and
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(b) the amount outstanding, in relation to such a quasi-loan, is the amount
of the outstanding liabilities of the person to whom the quasi-loan was
made.

(5) A company does not need approval under section B35 to enter into a credit
transaction, or to give a guarantee or other security in connection with a credit
transaction, if the aggregate of —

(@) the value of the transaction, and
(b) the values of any relevant existing transactions or arrangements,
does not exceed £15,000.

(6) A company does not need approval under section B35 to enter into a credit
transaction, or to give a guarantee or other security in connection with a credit
transaction, if —

(@) the transaction is entered into by the company in the ordinary course of
the company’s business, and

(b) the value of the transaction is not greater, and the terms on which it is
entered into are not more favourable, than it is reasonable to expect the
company would have offered to, or in respect of, a person of the same
financial standing but unconnected with the company.

B41 Loans etc: exceptions for intra-group transactions

1) A company does not need approval under section B33 for —
pany PP
a) the making of a loan or quasi-loan to an associated company, or
g q pany

(b) the giving of a guarantee or other security in connection with a loan or
quasi-loan made to an associated company.

(2) A company does not need approval under section B35 —

(@) to enter into a credit transaction as creditor for the benefit of an
associated company, or

(b) to give a guarantee or other security in connection with a credit
transaction entered into by any person for the benefit of an associated
company.

B42 Loans etc: exceptions for money-lending companies

(1) A money-lending company does not need approval under section B33 for the
making of a loan or quasi-loan if —

(@) the loan or quasi-loan is made by the company in the ordinary course
of the company’s business, and

(b) the amount of the loan or quasi-loan is not greater, and its terms are not
more favourable, than it is reasonable to expect the company would
have offered to a person of the same financial standing but
unconnected with the company.

(2) A money-lending company does not need approval under section B33 for the
giving of a guarantee in connection with a loan or quasi-loan made by another
person if —

(@) the guarantee is given by the company in the ordinary course of the
company’s business, and

(b) the amount guaranteed is not greater, and its terms are not more
favourable, than it is reasonable to expect the company would have
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offered in respect of a person of the same financial standing but
unconnected with the company.

(3) A “money-lending company” means a company whose ordinary business
includes the making of loans or quasi-loans, or the giving of guarantees [or
other security] in connection with loans or quasi-loans.

(4) The condition specified in subsection (1)(b) does not of itself prevent a
company from making a loan to a director of the company, or of its holding
company —

(@) for the purpose of facilitating the purchase, for use as the director’s
only or main residence, of the whole or part of any dwelling-house
together with any land to be occupied and enjoyed with it,

(b) for the purpose of improving a dwelling-house or part of a dwelling-
house so used or any land occupied and enjoyed with it, or

(c) in substitution for any loan made by any person and falling within
paragraph (a) or (b) above,
if loans of that description are ordinarily made by the company to its
employees and the terms of the loan in question are no more favourable than
those on which such loans are ordinarily made.

B43 Loans etc: relevant existing transactions or arrangements

(1) This section has effect for determining the “relevant existing transactions or
arrangements” for the purposes of any exception to section B33 or B35.

In relation to a proposed transaction or arrangement “the relevant exception”
means the exception for the purposes of which the determination falls to be
made.

(2) The relevant existing transactions or arrangements, in relation to a proposed
transaction or arrangement, are existing transactions or arrangements in
relation to which the conditions in subsections (3) and (4) are met, but subject
to subsection (5).

(3) The first condition is that the transaction or arrangement was entered into by
virtue of the relevant exception—

(@) by the company, or
(b) where the proposed transaction or arrangement is to be made for a

director of its holding company or a person connected with such a
director, by the holding company or any of its subsidiaries.

(4) The second condition is that the transaction or arrangement was made —

(@) for the director for whom the proposed transaction or arrangement is
to be made, or for any person connected with that director, or
(b) where the proposed transaction or arrangement is to be made for a
person connected with a director of a company, for that director or any
person connected with him.
If this condition is met in relation to a transaction it is treated as also met in
relation to any arrangement relating to that transaction.

() Where a transaction or arrangement is entered into by a company that (at the
time it is entered into) —

(@) 1isasubsidiary of the company that is to make the proposed transaction
or arrangement, or

(b) isasubsidiary of that company’s holding company,
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it is not a relevant existing transaction or arrangement if, at the time the
question arises whether the proposed transaction or arrangement falls within
a relevant exception, it is no longer such a subsidiary.

B44 Loans etc: determining the value of transactions and arrangements

Q)

For the purposes of sections B33 to B48 (loans etc) —
(@) the value of a transaction or arrangement is determined as follows, and
(b) the value of a relevant existing transaction or arrangement is taken to
be the value so determined reduced by any amount by which the
liabilities of the person for whom the transaction or arrangement was
made have been reduced.

The value of a loan is the amount of its principal.

The value of a quasi-loan is the amount, or maximum amount, that the person
to whom the quasi-loan is made is liable to reimburse the creditor.

The value of a credit transaction is the price that it is reasonable to expect could
be obtained for the goods, services or land to which the transaction relates if
they had been supplied (at the time the transaction is entered into) in the
ordinary course of business and on the same terms (apart from price) as they
have been supplied, or are to be supplied, under the transaction in question.

The value of a guarantee or other security is the amount guaranteed or secured.

The value of an arrangement to which section B37 (related arrangements)
applies is the value of the transaction to which the arrangement relates.

If the value of a transaction or arrangement is not capable of being expressed
as a specific sum of money —

(@) whether because the amount of any liability arising under the
transaction or arrangement is unascertainable, or for any other reason,
and

(b) whether or not any liability under the transaction or arrangement has
been reduced,

its value is deemed to exceed £100,000.

B45 Loans etc: person for whom transaction is made

For the purposes of sections B33 to B48 (loans etc) the person for whom a
transaction is made is—

(@) in the case of a loan or quasi-loan, the person to whom it is made;

(b) inthe case of a credit transaction, the person to whom goods or services
are supplied, or land is sold or otherwise disposed of, under the
transaction;

() in the case of a guarantee or security, the person for whom the
transaction is made in connection with which the guarantee or security
is entered into;

(d) in the case of an arrangement within section B37 (related
arrangements), the person for whom the transaction is made to which
the arrangement relates.
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B46 Loans etc: civil consequences of contravention

(1) This section applies where a company enters into a transaction in
contravention of section B33, B35 or B37 (requirement of shareholder approval
for loans etc).

(2) The transaction is voidable at the instance of the company, unless —
(a) restitution of any money or other asset that was the subject-matter of
the transaction is no longer possible,
(b) the company has been indemnified for any loss or damage resulting
from the transaction, or

(c) rights acquired in good faith, for value and without actual notice of the
contravention by a person who is not a party to the transaction would
be affected by the avoidance.

(3) Whether or not the transaction has been avoided, the persons specified in
subsection (4) are liable —

(@) to account to the company for any gain that he has made directly or
indirectly by the transaction, and

(b) (jointly and severally with any other person so liable under this section)
to indemnify the company for any loss or damage resulting from the
transaction.

(4) The persons so liable are —
(@) the director of the company or its holding company, or the person
connected with such a director, with whom the company entered into

the transaction, and

(b) any director of the company who authorised the transaction.
This is subject to subsections (5) and (6).

(5) Inthe case of a transaction entered into by a company with a person connected
with a director of the company or its holding company, that director is not
liable if he shows that he took all reasonable steps to secure the company’s
compliance with section B33, B35 or B37.

(6) Inany case a person so connected, or a director who authorised the transaction,
is not liable if he shows that, at the time the transaction was entered into, he did
not know the relevant circumstances constituting the contravention.

(7) Nothing in this section shall be read as excluding the operation of any other
enactment or rule of law by virtue of which the transaction may be called in
question or any liability to the company may arise.

B47 Loans etc: effect of subsequent affirmation

Where a transaction is entered into by a company in contravention of section
B33 or B35 (requirement of shareholder approval) but, within a reasonable
period, it is affirmed —
(@) in the case of a contravention of subsection (1) of that section, by
resolution of the members of the company, and
(b) in the case of a contravention of subsection (2) of that section, by
resolution of the members of the holding company,
the transaction may no longer be avoided under section B46.



Company Law Reform

Company Law Reform Bill 25
Part B — Directors
Chapter 3 — Transactions requiring shareholder approval

B48 Loans etc: shadow directors

For the purposes of sections B33 to B47 (loans etc) a shadow director is treated
as a director.

B49 Loans etc: “guarantee” includes indemnity

For the purposes of sections B33 to B47 (loans etc) “guarantee” includes
indemnity, and cognate expressions shall be construed accordingly.

Ex gratia payments for loss of office

B50 Payment for loss of office

(1) The payments to which sections B51 to B53 apply (requirement of shareholder
approval etc for certain payments) are payments made to a director of a
company —

(@) by way of compensation for loss of office as director,
(b) by way of compensation for loss of any other office or employment
with the company, or
(c) asconsideration for or in connection with his retirement from his office
as director of the company, or from any other office or employment
with the company.
In those sections a payment “for loss of office” means a payment of any of the
above descriptions.

(2) Those sections do not apply to—

(@) payments made in good faith in fulfilment of an existing legal
obligation, or

(b) payments under a compromise or arrangement in pursuance of section
425 of the Companies Act 1985 (c. 6) (power of company to compromise
with creditors and members).

(3) For the purposes of sections B51 to B53 —
(@) payment to a person connected with a director, or

(b) payment to any person at the direction of, or for the benefit of, a
director or a person connected with him,

is treated as payment to the director.

(4) References in those sections to payment by a person include payment by
another person at the direction of, or on behalf of, the person referred to.

(5) If in connection with any such transfer as is mentioned in section B52 or B53 —

(@) the price to be paid to a director of the company whose office is to be
abolished or who is to retire from office for any shares in the company
held by him is in excess of the price which could at the time have been
obtained by other holders of like shares, or

(b) any valuable consideration is given to any such director,

the excess or the money value of the consideration (as the case may be) is taken
for the purposes of that section to have been a payment made to him by way of
compensation for loss of office or as consideration for or in connection with his
retirement from office.

113



7 Draft Clauses

26 Company Law Reform Bill
Part B — Directors
Chapter 3 — Transactions requiring shareholder approval

(6) References in this section to employment with a company include any
employment under a director’s service contract with the company.

B51 Payment by company to director

(1) A company may not make a payment for loss of office to a director of the
company unless —

(@) particulars of the proposed payment (including its amount) have been
disclosed to the members of the company, and

(b) the proposal has been approved by resolution of the members of the
company

(2) A company (“company A”) may not make a payment for loss of office to a
director of an associated company (“company B”) unless —

(@) particulars of the proposed payment (including its amount) have been
disclosed to the members of company A and company B, and

(b) the proposal has been approved by resolution of the members of each
of the companies.

(3) Compliance with subsection (2) is not required in relation to company A if it is
a wholly-owned subsidiary of company B, or in relation to company B if it is a
wholly-owned subsidiary of company A.

(4) If a payment is made in contravention of this section —

(a) itisheld by the recipient on trust for the company making the payment,
and

(b) any director who authorised the payment is jointly and severally liable
to indemnify the company that made the payment for any loss resulting
from it.

B52 Payment in connection with transfer of undertaking or property

(1) No payment for loss of office may be made by any person to a director of a
company in connection with the transfer of the whole or any part of the
undertaking or property of the company unless —

(a) particulars of the proposed payment (including its amount) have been
disclosed to the members of the company, and

(b) the proposal has been approved by resolution of the members of the
company

2) No payment for loss of office may be made by any person to a director of a
pay y y any p
company (“company A”) in connection with the transfer of the whole or any
part of the undertaking or property of an associated company (“company B”)
unless —

(a) particulars of the proposed payment (including its amount) have been
disclosed to the members of company A and company B, and

(b) the proposal has been approved by resolution of the members of each
of the companies.

(3) Compliance with subsection (2) is not required in relation to company A if it is
a wholly-owned subsidiary of company B, or in relation to company B if it is a
wholly-owned subsidiary of company A.

(4) If a payment is made in contravention of this section—
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(@) itis held by the recipient on trust for the company whose undertaking
or property is or is proposed to be transferred, and

(b) any director, of that company or an associated company, who
authorised the payment is jointly and severally liable to indemnify that
company for any loss resulting from it.

(5) Where in proceedings brought by virtue of subsection (4) it is shown that—
(@) the payment was made in pursuance of an arrangement entered into —
(i) as part of the agreement for the transfer in question, or
(ii) within one year before or two years after that agreement, and

(b) the company or any person to whom the transfer was made was privy
to the arrangement,

the payment is presumed, until the contrary is shown, to be a payment for loss
of office.

B53 Payment in connection with share transfer

(1) This section applies where a payment for loss of office is to be made by any
person—

(a) to a director of a company in connection with a transfer to any person
of all or any of the shares in the company resulting from an offer made
to some or all of the shareholders in the company, or

(b) toadirector of a company (“company A”) in connection with a transfer
to any person of all or any of the shares in an associated company
(“company B”) resulting from an offer made to some or all of the
shareholders in company B.

(2) Itisthe duty—

(@) of the director, to take all reasonable steps to secure that particulars of
the proposed payment (including its amount) are included in or sent
with any notice of the offer made for their shares which is given to any
shareholders, and

(b) of any person who is properly required to do so by the director, to
include those particulars in, or send them with, any such notice.

(3) The payment may not be made unless it has been approved by a meeting of
shareholders summoned for that purpose.

As to the holding of such a meeting, the persons entitled to vote and other
matters, see section B54.

(4) If a payment is made in contravention of subsection (3) —

(a) itisheld by the recipient on trust for persons who have sold their shares
as a result of the offer made, and

(b) the expenses incurred by him in distributing that sum amongst those
persons shall be borne by him and not retained out of that sum.

ere in proceedings brou virtue of subsection (4) it is shown that—
5) Wherein p dings brought by virtue of subsection (4) it is sh that
a e payment was made in pursuance of an arrangement entered into —
the payment deinp f g t entered int
(i) as part of the agreement for the transfer in question, or
(ii) within one year before or two years after that agreement, and
(b) the company or any person to whom the transfer was made was privy
to the arrangement,
the payment is presumed, until the contrary is shown, to be a payment for loss
of office.
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(6) If the payment is also in contravention of section B51 (payment by company to
director), subsection (4)(a) of this section applies in priority to subsection (4)(a)
of that section (payment to be held on trust for the company), unless the court
directs otherwise.

(7) A director who fails to take the steps required by subsection (2)(a) above
commits an offence.

erson who fails to com with the duty imposed on him subsection
8 Ap ho fail ply with the duty imposed on him by sub
(2)(b) above commits an offence.

(9) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

B54 Payment in connection with share transfer: shareholders’ meeting

(1) The following provisions apply as regards the meeting required by section
B53(3) (meeting to approve payment to which that section applies).

(2) The meeting required is a meeting of the holders of the shares to which the
offer relates and of other holders of shares of the same class as any of those
shares.

(3) Neither the person making the offer nor any person connected with him is
entitled to vote at the meeting, but they are entitled to attend and speak (and
to be given notice of the meeting) and if present (in person or by proxy) they
count towards the quorum.

(4) Ifno provision is made by the company’s articles for summoning or regulating
such a meeting —
(@) the provisions of this Act and of the company’s articles relating to
general meetings of the company apply, and
(b) the Secretary of State may, on the application of any person concerned,
direct that they apply with such modifications as may be appropriate
for the purpose of adapting them to the circumstances of the case.

(5) If at the meeting a quorum is not present, and after the meeting has been
adjourned to a later date a quorum is again not present, the payment is deemed
to have been approved.

Supplementary

B55 Nature of resolution required

(1) The resolution of the members of a company required by any provision of this
Chapter is an ordinary resolution.

(2) Thisis subject to anything in the company’s articles requiring a higher majority
(or unanimity).
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CHAPTER 4

APPOINTMENT AND REMOVAL OF DIRECTORS

General

B56 Companies required to have directors

(1)
2)

B57
(1)
2)

A private company must have at least one director.

A public company must have at least two directors.

Companies required to have at least one director who is a natural person

A company must have at least one director who is a natural person.

This requirement is met if the office of director is held by a natural person as a
corporation sole or otherwise by virtue of an office.

Appointment

B58 Minimum age for appointment as director

1)
(2)

®)

®)

A person may not be appointed a director of a company unless he has attained
the age of 16 years.

This does not affect the validity of an appointment that is not to take effect until
the person appointed attains that age.

Where the office of director of a company is held by a corporation sole or
otherwise by virtue of another office, the appointment to that other office of a
person who has not attained the age of 16 years is not effective also to make
him a director of the company until he attains the age of 16 years.

An appointment made in contravention of this section is void.

Nothing in this section affects any liability of a person under any provision of
the Companies Acts if he—

(@) purports to act as director or
(b) acts as a shadow director,

although he could not, by virtue of this section, be validly appointed as a
director.

B59 Existing under-age directors

(1)

This section applies —

(@) where a person appointed a director of a company before the
commencement of section B58 (minimum age for appointment as
director) has not attained the age of 16 when this section comes into
force, and

(b) where the office of director of a company is held by a corporation sole,
or otherwise by virtue of another office, and the person appointed to
that other office has not attained the age of 16 years when this section
comes into force.
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(2) Any such person ceases to be a director on this section coming into force.

(3) The company must make the necessary consequential alteration in its register
of directors in accordance with section [yet to be drafted] but need not give
notice to the registrar of the change.

(4) Ifitappears to the registrar (from other information) that a person has ceased
by virtue of this section to be a director of a company, the registrar shall note
that fact on the register.

(5) A person who ceases to be a director of a company by virtue of this section is
not entitled to any compensation or damages payable to him in respect of the
termination of his appointment as director, or of any appointment terminating
with that as director, except in pursuance of an agreement entered into before
[date of publication of White Paper in March 2005].

B60 Appointment of directors of public company to be voted on individually

(1) Ata general meeting of a public company a motion for the appointment of two
or more persons as directors of the company by a single resolution must not be
made unless a resolution that it should be so made has first been agreed to by
the meeting without any vote being given against it.

(2) A resolution moved in contravention of this section is void, whether or not its
being so moved was objected to at the time.

But where a resolution so moved is passed, no provision for the automatic
reappointment of retiring directors in default of another appointment applies.

(3) For purposes of this section a motion for approving a person's appointment, or
for nominating a person for appointment, is treated as a motion for his
appointment.

(4) Nothing in this section applies to a resolution altering the company's articles.

B61 Validity of acts of directors

(1) The acts of a director are valid notwithstanding any defect that may afterwards
be discovered in his appointment.

(2) This applies even if the resolution for his appointment is void under section
B60 (appointment of directors of public company to be voted on individually).

Register of directors, etc

B62 Register of directors
(1) Every company must keep a register of its directors.

(2) The register—
(@) must be kept at the company’s registered office,
(b) must contain the names and other details (see [provision yet to be
drafted]) of each person who is a director of the company, and
(c) may be kept together with any register of secretaries kept by the
company in a combined register of directors and secretaries.
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(38) The register must be open to the inspection of any member of the company
without charge and of any other person on payment of such fee as may be
prescribed.

(4) If default is made in complying with subsection (1) or (2), or if an inspection
required under this section is refused, an offence is committed by —

(a) every officer of the company who is in default, and
(b) every responsible delegate.
For this purpose a shadow director is treated as an officer of the company.

(5) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

(6) In the case of a refusal of inspection of the register, the court may by order
compel an immediate inspection of it.

B63 Duty to notify registrar of changes

(1) A company must, within the period of 14 days from the occurrence of —
(@) any change in its directors, or
(b) any change in the particulars contained in its register of directors,

give notice to the registrar in the prescribed form of the change and of the date
on which it occurred.

(2) Notice of a person having become a director of the company must be
accompanied by a statement by that person, appropriately authenticated,
consenting to act in that capacity.

(38) If default is made in complying with this section, an offence is committed by —
(@) every officer of the company who is in default, and
(b) every responsible delegate.
For this purpose a shadow director is treated as an officer of the company.

(4) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

B64 Direction requiring company to make appointment

(1) If it appears to the Secretary of State that a company is in breach of —
section B56 (requirements as to number of directors), or

section B57 (requirement to have at least one director who is a natural
person)

the Secretary of State may give the company a direction under this section.

(2) The direction must specify —
(@) the statutory requirement the company appears to be in breach of,
(b) what the company must do in order to comply with the direction, and
(c) the period within which it must do so.

That period must be not less than one month or more than three months after
the date on which the direction is given.
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B65
Q)

(2)

The direction must also inform the company of the consequences of failing to
comply.

Where the company is in breach of section B56 or B57 it must comply with the
direction by —

(@) making the necessary appointment or appointments, and

(b) giving notice of them under section B63,
before the end of the period specified in the direction.

If the company has already made the necessary appointment or appointments
(or so far as it has done s0), it must comply with the direction by giving notice
of them under section B63 before the end of the period specified in the
direction.

If a company fails to comply with a direction under this section, an offence is
committed by —

(@) the company, and
(b) every officer of the company who is in default.
For this purpose a shadow director is treated as an officer of the company.

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

Removal

Resolution to remove director

A company may by ordinary resolution at a meeting remove a director before
the expiration of his period of office, notwithstanding anything in its articles or
in any agreement between it and him.

Special notice is required of a resolution to remove a director under this section
or to appoint somebody instead of a director so removed at the meeting at
which he is removed.

A vacancy created by the removal of a director under this section, if not filled
at the meeting at which he is removed, may be filled as a casual vacancy.

A person appointed director in place of a person removed under this section is
treated, for the purpose of determining the time at which he or any other
director is to retire, as if he had become director on the day on which the person
in whose place he is appointed was last appointed a director.

This section is not to be taken —

(@) as depriving a person removed under it of compensation or damages
payable to him in respect of the termination of his appointment as
director or of any appointment terminating with that as director, or

(b) asderogating from any power to remove a director that may exist apart
from this section.
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B66 Director's right to protest removal

(1)

(2)

B67
(1)

On receipt of notice of an intended resolution to remove a director under
section B65, the company must forthwith send a copy of the notice to the
director concerned.

The director (whether or not a member of the company) is entitled to be heard
on the resolution at the meeting.

Where notice is given of an intended resolution to remove a director under that
section, and the director concerned makes with respect to it representations in
writing to the company (not exceeding a reasonable length) and requests their
notification to members of the company, the company shall, unless the
representations are received by it too late for it to do so—
(@) in any notice of the resolution given to members of the company state
the fact of the representations having been made; and

(b) send a copy of the representations to every member of the company to
whom notice of the meeting is sent (whether before or after receipt of
the representations by the company).

If a copy of the representations is not sent as required by subsection (3) because
received too late or because of the company's default, the director may
(without prejudice to his right to be heard orally) require that the
representations shall be read out at the meeting.

Copies of the representations need not be sent out and the representations need
not be read out at the meeting if, on the application either of the company or of
any other person who claims to be aggrieved, the court is satisfied that the
rights conferred by this section are being abused to secure publicity for
defamatory matter.

The court may order the company's costs on an application under this section
to be paid in whole or in part by the director, notwithstanding that he is not a
party to the application.

CHAPTER 5

SERVICE CONTRACTS

Directors’ service contracts

A director’s “service contract” with a company means a contract with the
company under which —
(@) adirector of the company undertakes personally to perform services (as
director or otherwise) for the company, or
(b) services (as director or otherwise) that a director of the company
undertakes personally to perform are made available by a third party
to the company.

The provisions of this Part relating to directors’ service contracts apply to the
terms of a person’s appointment as a director of a company.

They are not restricted to contracts for the performance of services outside the
scope of the ordinary duties of a director.
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B68 Company to keep copy of contract or memorandum of terms

(1) A company must keep copies of —
(@) every director’s service contract with the company, or with a
subsidiary of the company, that is in writing, and
(b) a written memorandum setting out the terms of any such contract that
is not in writing.
(2) The copies and memoranda must be kept by the company at one of the
following places —
(@) the company’s registered office;

(b) the place where its register of members is kept (if it is not kept at its
registered office);

(c) its principal place of business (if that is situated in the part of Great
Britain in which the company is registered).

(3) The company must give notice in the prescribed form to the registrar of
companies —
(@) of the place where the copies and memoranda are kept in compliance
with this section, and
(b) of any change in that place,
unless they have at all times been kept at the company’s registered office.

(4) If default is made in complying with subsection (1), or default is made for 14
days in complying with subsection (3), an offence is committed by —
(@) every officer of the company who is in default, and
(b) every responsible delegate.

() A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
3 on the standard scale.

(6) The provisions of this section apply to a variation of a director’s service
contract as they apply to the original contract.

B69 Right of member to inspect and request copy

(1) Every copy or memorandum required to be kept under section B68 must be
open to inspection by any member of the company without charge.

(2) Any member of the company is entitled, on request and on payment of such
fee as may be prescribed, to be provided with a copy of any such copy or
memorandum.

The copy must be provided within seven days after the request is received by
the company.

(3) If an inspection required under subsection (1) is refused, or default is made in
complying with subsection (2), an offence is committed by —
(@) every officer of the company who is in default, and
(b) every responsible delegate.

(4) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
3 on the standard scale.
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(5) In the case of any such refusal or default the court may by order compel an
immediate inspection or, as the case may be, direct that the copy required be
sent to the person requiring it.

B70 Directors’ service contracts: application of provisions to shadow directors

A shadow director is treated as a director for the purposes of the provisions of
this Part relating to directors’ service contracts.

CHAPTER 6

SUPPLEMENTARY PROVISIONS
Interpretation

B71 References to company’s constitution

References in this Part to a company’s constitution include —

(@) any resolution, agreement or other decision come to in accordance with
the constitution, and

(b) any decision by the members of the company, or a class of members,
that is treated by virtue of any enactment or rule of law as equivalent to
a decision by the company.

B72 References to an interest in shares or debentures

The rules set out in [Schedule 13 to the Companies Act 1985] apply to
determine for the purposes of this Part whether a person is interested in shares
or debentures.

B73 Persons connected with a director

(1) This section defines what is meant by references in this Part to a person being
“connected” with a director of a company (or a director being “connected” with
a person).

(2) The following persons (and only those persons) are connected with a director
of a company —
(@) members of the director’s family (see section B74);
(b) abody corporate with which the director is associated (see section B75);
(c) a person acting in his capacity as trustee of a trust—
(i) the beneficiaries of which include the director or a person who
by virtue of paragraph (a) or (b) is connected with him, or
(ii) the terms of which confer a power on the trustees that may be
exercised for the benefit of the director or any such person,

other than a trust for the purposes of an employees’ share scheme or a
pension scheme;
(d) a person acting in his capacity as partner —
(i) of the director, or
(i) of a person who, by virtue of paragraph (a), (b) or (c), is
connected with that director;
(e) a[Scottish firm] in which—
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(i) the director is a partner,
(ii) a partner is a person who, by virtue of paragraph (a), (b) or (c)
is connected with the director, or

(iif) a partner is a [Scottish firm] in which the director is a partner or
in which there is a partner who, by virtue of paragraph (a), (b)
or (c), is connected with the director.

(38) References in this Part to a person connected with a director of a company do
not include a person who is himself a director of the company.

B74 Members of a director’s family

(1) This section defines what is meant by references in this Part to members of a
director’s family.

(2) For the purposes of this Part the members of a director’s family are —
(@) the director’s spouse or civil partner;

(b) any other person with whom the director lives as partner in an
enduring family relationship;

(c) the director’s children or step-children;

(d) any children or step-children of a person within paragraph (b) who live
with the director and have not attained the age of 18;

(e) the director’s parents;
(f) the director’s sister or brother.

(3) Subsection (2)(b) does not apply if the other person is the director’s parent or
child, grandparent or grandchild, sister, brother, aunt or uncle, or nephew or
niece.

(4) References to relationships in subsection (3) —

(@) are to relationships of the full blood or half-blood or, in the case of an
adopted person, such of those relationships as would exist but for
adoption, and

(b) include the relationship of a child with his adoptive, or former
adoptive, parents,

but do not include any other adoptive relationships.

B75 Director “associated with” a body corporate

(1) This section defines what is meant by references in this Part to a director being
“associated with” a body corporate.

(2) A director of a company is associated with a body corporate if, but only if, he
and the persons connected with him together —

(@) are interested in shares comprised in the equity share capital of that
body corporate of a nominal value equal to at least 20% of that share
capital, or

(b) are entitled to exercise or control the exercise of more than 20% of the
voting power at any general meeting of that body.

(3) The rules set out in [Schedule 13 to the Companies Act 1985] (references to
interest in shares or debentures) apply for the purposes of this section.
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(4) References in this section to voting power the exercise of which is controlled by
a director include voting power whose exercise is controlled by a body
corporate controlled by him.

(5) Shares in a company held as treasury shares, and any voting rights attached to
such shares, are disregarded for the purposes of this section.

(6) For the purposes of this section—

(@) a body corporate with which a director is associated is not treated as
connected with him unless it is also connected with him by virtue of
section B73(2)(c) or (d) (connection as trustee or partner); and

(b) atrustee of a trust the beneficiaries of which include (or may include) a
body corporate with which a director is associated is not treated as
connected with a director by reason only of that fact.

B76 Director “controlling” a body corporate

(1) This section defines what is meant by references in this Part to a director
“controlling” a body corporate.

2) A director of a company is taken to control a body corporate if, but only if —
pany y corp y
(@) he or any person connected with him —

(i) isinterested in any part of the equity share capital of that body,
or

(ii) is entitled to exercise or control the exercise of any part of the
voting power at any general meeting of that body, and
(b) he, the persons connected with him and the other directors of that
company, together —
(i) are interested in more than 50% of that share capital, or

(ii) are entitled to exercise or control the exercise of more than 50%
of that voting power.

(3) The rules set out in [Schedule 13 to the Companies Act 1985] (references to
interest in shares or debentures) apply for the purposes of this section.

(4) References in this section to voting power the exercise of which is controlled by
a director include voting power whose exercise is controlled by a body
corporate controlled by him.

(5) Shares in a company held as treasury shares, and any voting rights attached to
such shares, are disregarded for the purposes of this section.

(6) For the purposes of this section—

(@) a body corporate with which a director is associated is not treated as
connected with him unless it is also connected with him by virtue of
section B73(2)(c) or (d) (connection as trustee or partner); and

(b) atrustee of a trust the beneficiaries of which include (or may include) a
body corporate with which a director is associated is not treated as
connected with a director by reason only of that fact.

B77 Associated bodies corporate

For the purposes of this Part bodies corporate are associated if one is a
subsidiary of the other or both are subsidiaries of the same body corporate.
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General

B78 Power to increase financial limits

(1) The Secretary of State may by order substitute for any sum of money specified
in this Part a larger sum specified in the order.

(2) Anorder under this section shall be made by statutory instrument which shall
be subject to annulment in pursuance of a resolution of either House of
Parliament.

(3) An order does not have effect in relation to anything done or not done before
it comes into force.
Accordingly, proceedings in respect of any liability (whether civil or criminal)
incurred before that time may be continued or instituted as if the order had not
been made.

B79 Transactions under foreign law

For the purposes of this Part it is immaterial whether the law that (apart from
this Act) governs an arrangement or transaction is the law of the United
Kingdom, or a part of it, or not.
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PART C

COMPANY SECRETARIES
Private companies

Cl1 Company’s articles determine whether private company has secretary

(1) The articles of a private company may —
(@) require the company to have a secretary,
(b) permit the company to have a secretary, or
(c) provide that the company is not to have a secretary.

(2) If the company’s articles make no such provision, they are treated as providing
that the company is permitted (but not required) to have a secretary.

(3) An existing private company may by ordinary resolution passed within three
years after the commencement of this Chapter amend its articles —
(@) to make any such provision as is mentioned in subsection (1)(a), (b) or
(c), or
(b) toremove any reference to the appointment of a secretary.
This power may only be exercised once.

(4) Any such resolution is subject to [section 380 of the Companies Act 1985 (c. 6)]
(resolutions to be recorded by registrar).

(5) Until such a resolution is passed, or if no such resolution is passed within three
years after the commencement of this Chapter, the articles of an existing
private company are treated as if they provided that the company is permitted
(but not required) to have a secretary.

(6) Subsections (3) to (5) do not apply if before the commencement of this Chapter
the articles of an existing private company have been amended —
(@) to make any such provision as is mentioned in subsection (1)(a), (b) or
(c), or
(b) toremove any reference to the appointment of a secretary,
with effect from the commencement of this Chapter.

C2 Discharge of functions where company has no office of secretary

(1) This section applies in relation to a private company where —
(@) the company’s articles provide that the company is not to have a
secretary, or
(b) the company’s articles provide that the company may have a secretary
but the company has no secretary for the time being.
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(2) Anything that may be given or sent to, or served on, the company by being sent
to its secretary may be so given or sent to, or served on, the company
notwithstanding that it has no secretary.

(3) Anything else required or authorised to be done by or to the secretary of the
company may be done by or to—

(@) adirector, or

(b) a person authorised generally or specifically in that behalf by the
directors.

C3 Discharge of functions where office vacant or secretary unable to act

(1) This section applies in relation to a private company where —
(@) the company’s articles require the company to have a secretary but—
(i) the office of secretary is vacant, or
(ii) there is for any other reason no secretary capable of acting;

(b) the company’s articles permit the company to have a secretary and one
has been duly appointed and holds office, but he is for any reason
incapable of acting.

(2) Anything required or authorised to be done by or to the secretary may be
done—

(@) by or to an assistant or deputy secretary (if any), or

(b) if there is no assistant or deputy secretary or none capable of acting, by
or to—

(i) adirector, or

(ii) a person authorised generally or specifically in that behalf by
the directors.

C4 Power to keep register of secretaries

(1) A private company —
(@) whose articles require it to have a secretary, or

(b) whose articles permit it to have a secretary and which appoints a
secretary,

may keep a register of its secretaries.

(2) If a private company keeps a register of its secretaries, the register —

(@) must be kept at the company’s registered office,

(b) must contain the names and other details (see [provision yet to be
drafted]) of the person who is, or persons who are, the secretary or joint
secretaries of the company, and

(c) may be kept together with the company’s register of directors in a
combined register of directors and secretaries.

(3) must contain [the names and other details (see provision yet to be drafted)] of
the person who is, or persons who are, the secretary or joint secretaries of the
company.

(4) The register must be open to the inspection of any member of the company
without charge and of any other person on payment of such fee as may be
prescribed.
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If an inspection required under this section is refused, an offence is committed
by —

(@) every officer of the company who is in default, and

(b) every responsible delegate.
For this purpose a shadow director is treated as an officer of the company.

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

In the case of a refusal of inspection of the register, the court may by order
compel an immediate inspection of it.

Duty to notify registrar of changes

A private company whose articles require or permit it to have a secretary must,
within the period of 14 days from the occurrence of any change in its secretary,
give notice to the registrar in the prescribed form of the change and of the date
on which it occurred.

Notice of a person having become secretary, or one of joint secretaries, of the
company must be accompanied by a statement by that person, appropriately
authenticated, consenting to act in the relevant capacity.

A private company that keeps a register of its secretaries must, within the
period of 14 days from the occurrence of any change in the particulars
contained in the register, give notice to the registrar in the prescribed form of
the change and of the date on which it occurred.

If default is made in complying with this section, an offence is committed by —
(@) every officer of the company who is in default, and
(b) every responsible delegate.

For this purpose a shadow director is treated as an officer of the company.

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

Execution of documents

Section 36A of the Companies Act 1985 (c. 6) (execution of documents: England
and Wales) is amended as follows.

After subsection (4) insert—

“(4AA) In the case of a private company that—

(@) has only one director and no secretary (or none capable of
acting), or
(b) has only one director who is also the secretary,

a document signed by that director in the presence of a witness who
attests the signature and that is expressed (in whatever form of words)
to be executed by the company has the same effect as if executed under
the common seal of the company.”.
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(3) In subsection (4A) (requirement of separate signatures where person signs as
director or secretary of more than one company), after “subsection (4)” insert
“or (4AA)”.

(4) Insubsection (6) (presumption of due execution) for “signed by a director and
the secretary of the company, or by two directors of the company,” substitute —

“(a) signed in accordance with subsection (4), or
(b) signed and witnessed in accordance with subsection (4AA)”.

Public companies

C7  Public companies required to have secretary

Every public company must have a secretary.

C8  Qualifications of secretaries of public companies

(1) Itis the duty of the directors of a public company to take all reasonable steps
to secure that the secretary (or each joint secretary) of the company —

(@) is a person who appears to them to have the requisite knowledge and
experience to discharge the functions of secretary of the company, and

(b) has one or more of the following qualifications.

(2) The qualifications are—

(@) that he has held the office of secretary of a public company for at least
three of the five years immediately preceding his appointment as
secretary;

(b) that he is a member of any of the bodies specified in subsection (3);

(c) thatheis a barrister, advocate or solicitor called or admitted in any part
of the United Kingdom;

(d) that he is a person who, by virtue of his holding or having held any
other position or his being a member of any other body, appears to the
directors to be capable of discharging the functions of secretary of the
company.

(3) The bodies referred to in subsection (2)(b) are —

(@) the Institute of Chartered Accountants in England and Wales;
(b) the Institute of Chartered Accountants of Scotland;

(c) the Chartered Association of Certified Accountants;

(d) the Institute of Chartered Accountants in Ireland;

(e) the Institute of Chartered Secretaries and Administrators;

(f) the Chartered Institute of Management Accountants;

(g) the Chartered Institute of Public Finance and Accountancy.

C9 Discharge of functions where office vacant or secretary unable to act

Where in the case of a public company the office of secretary is vacant, or there
is for any other reason no secretary capable of acting, anything required or
authorised to be done by or to the secretary may be done —

(@) by or to an assistant or deputy secretary (if any), or
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(b) if there is no assistant or deputy secretary or none capable of acting, by
or to any person authorised generally or specially in that behalf by the
directors.

C10 Duty to keep register of secretaries
(1) A public company must keep a register of its secretaries.

(2) The register —
(@) must be kept at the company’s registered office,

(b) must contain the names and other details (see [provision yet to be
drafted]) of the person who is, or persons who are, the secretary or joint
secretaries of the company, and

(c) may be kept together with the company’s register of directors as part of
a combined register of directors and secretaries.

3) The register must be open to the inspection of any member of the compan
& P P y pany
without charge and of any other person on payment of such fee as may be
prescribed.

(4) If default is made in complying with subsection (1) or (2), or if an inspection
required under this section is refused, an offence is committed by —

(@) every officer of the company who is in default, and
(b) every responsible delegate.
For this purpose a shadow director is treated as an officer of the company.

() A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

(6) In the case of a refusal of inspection of the register, the court may by order
compel an immediate inspection of it.

C11 Duty to notify registrar of changes

(1) A public company must, within the period of 14 days from the occurrence of —
(@) any change in its secretary, or
(b) any change in the particulars contained in its register of secretaries,

give notice to the registrar in the prescribed form of the change and of the date
on which it occurred.

(2) Notice of a person having become secretary, or one of joint secretaries, of the
company must be accompanied by a statement by that person, appropriately
authenticated, to act in the relevant capacity.

(3) If default is made in complying with this section, an offence is committed by —
(@) every officer of the company who is in default, and
(b) every responsible delegate.
For this purpose a shadow director is treated as an officer of the company.

(4) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.
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1

(2)

C13

Direction requiring public company to appoint secretary

If it appears to the Secretary of State that a public company is in breach of
section C7 (requirement to have secretary), the Secretary of State may give the
company a direction under this section.

The direction must state that the company appears to be in breach of that
section and specify —

(@) what the company must do in order to comply with the direction, and
(b) the period within which it must do so.

That period must be not less than one month or more than three months after
the date on which the direction is given.

The direction must also inform the company of the consequences of failing to
comply.
Where the company is in breach of section C7 it must comply with the direction
by —

(@) making the necessary appointment, and

(b) giving notice of it under section C11,
before the end of the period specified in the direction.

If the company has already made the necessary appointment, it must comply
with the direction by giving notice of it under section C11 before the end of the
period specified in the direction.

If a company fails to comply with a direction under this section, an offence is
committed by —

(@) the company, and
(b) every officer of the company who is in default.
For this purpose a shadow director is treated as an officer of the company.

A person guilty of an offence under this paragraph is liable on summary
conviction to a fine not exceeding level 5 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
5 on the standard scale.

Supplementary

Acts done by person in dual capacity

In the case of —
(@) aprivate company where—
(i) the company’s articles require it to have a secretary, or
(ii) the company’s articles permit it to have a secretary and one has
been duly appointed and holds office, or
(b) apublic company,
a provision requiring or authorising a thing to be done by or to a director and
the secretary of a company is not satisfied by its being done by or to the same
person acting both as director and as, or in place of, the secretary.
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PART D
RESOLUTIONS AND MEETINGS
CHAPTER 1

GENERAL PROVISIONS ABOUT RESOLUTIONS

Resolutions

Provisions in enactments requiring or otherwise providing for a resolution of
a company are provisions for a resolution of the members of the company.

A resolution of the members (or of a class of members) of a private company is
validly passed if it is passed —
(@) inaccordance with Chapter 2 of this Part, as a written resolution, or
(b) in accordance with Chapter 3 of this Part, at a meeting of the members
or on a poll demanded at such a meeting.

A resolution of the members (or of a class of members) of a public company is
validly passed if it is passed, in accordance with Chapters 3 to 5 of this Part, at
a meeting of the members or on a poll demanded at such a meeting.

Ordinary resolutions

A resolution of the members of a company or of a class of members of a
company is an ordinary resolution if it has been passed by a simple majority.

A written resolution is passed by a simple majority if it is passed by members
representing a simple majority of the total voting rights of eligible members
(see Chapter 2).

A resolution passed at a meeting on a show of hands is passed by a simple
majority if it is passed by a simple majority of —
(@) the members who, being entitled to do so, vote in person on the
resolution, and
(b) the persons who vote on the resolution as duly appointed proxies of
members entitled to vote on it.

A resolution passed on a poll taken or demanded at a meeting is passed by a
simple majority if it is passed by members representing a simple majority of the
total voting rights of members who (being entitled to do so) vote in person or
by proxy on the resolution.

Anything that may be done by a company by ordinary resolution may also be
done by the company by special resolution.

This section has effect notwithstanding anything in the company’s articles.
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D3  Special resolutions

(1) A resolution of the members of a company or of a class of members of a
company is a special resolution if it has been passed by a majority of not less
than 75%.

(2) A written resolution is passed by a majority of not less than 75% if it is passed
by members representing not less than 75% of the total voting rights of eligible
members (see Chapter 2).

(3) Where a resolution of a private company is passed as a written resolution —

(@) the resolution is not a special resolution unless it stated that it was
proposed as a special resolution, and

(b) if the resolution so stated, it may only be passed as a special resolution.

(4) A resolution passed at a meeting on a show of hands is passed by a majority of
not less than 75% if it is passed by not less than 75% of —

(@) the members who, being entitled to do so, vote in person on the
resolution, and

(b) the persons who vote on the resolution as duly appointed proxies of
members entitled to vote on it.

() A resolution passed on a poll taken or demanded at a meeting is passed by a
majority of not less than 75% if it is passed by members representing not less
than 75% of the total voting rights of the members who (being entitled to do so)
vote in person or by proxy on the resolution.

(6) Where a resolution is passed at a meeting of the members in accordance with
Chapters 3 to 5 of this Part (or on a poll demanded at such a meeting) —

(@) theresolution is not a special resolution unless the notice of the meeting
included the text of the resolution and specified the intention to
propose the resolution as a special resolution, and

if the notice of the meeting so specifieq, the resolution may on e
b) if th ice of th ing so specified, th luti y only b
passed as a special resolution.

(7) This section has effect notwithstanding anything in the company’s articles.

D4 Votes

(1) On a vote on a written resolution—

(@) in the case of a company having a share capital, every member has one
vote in respect of each share or each £10 of stock held by him, and

(b) in any other case, every member has one vote.

(2) On a vote on a resolution on a show of hands at a meeting —
(@) every member present in person has one vote, and

(b) (notwithstanding anything in the company’s articles) every proxy
present who has been duly appointed by a member entitled to vote on
the resolution has one vote.

(3) On a vote on a resolution on a poll taken or demanded at a meeting—

(@) in the case of a company having a share capital, every member has one
vote in respect of each share or each £10 of stock held by him, and

(b) in any other case, every member has one vote.
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(4) Subsections (1), (2)(a) and (3) have effect subject to any provision of the
company’s articles, except as provided in subsection (5).

(5) In relation to a resolution that is required or otherwise provided for in an
enactment, if a private company’s articles provide that a member has a
different number of votes in relation to a resolution when it is passed as a
written resolution and when it is passed on a poll taken or demanded at a
meeting —

(@) the provision about how many votes a member has in relation to the
resolution passed on a poll is void, and

(b) a member has the same number of votes in relation to the resolution
when it is passed on a poll as he has when it is passed as a written
resolution.

D5 Votes of joint holders of shares

(1) In the case of joint holders of shares of a company, only the vote of the senior
holder who votes (and any proxies duly authorised by him) may be counted by
the company.

(2) For the purposes of this section, the senior holder of a share is determined by
the order in which the names of the joint holders appear in the register of
members.

(3) Subsections (1) and (2) have effect subject to any provision of the company’s
articles.

D6 Relationship between this Part and rules of law etc.

(1) Nothing in this Part affects any enactment or rule of law as to—
(@) things done other than by passing a resolution,
(b) casesin which a resolution is or is not treated as having been passed, or

(c) casesin which a person is precluded from alleging that a resolution has
not been duly passed,
except as provided in this section.

2) References in enactments passed or made before this section comes into force
p
to—
(@) aresolution of a company in general meeting, or
(b) aresolution of a meeting of a class of members of the company,

have effect as if they included references to a written resolution of the
members, or of a class of members, of a private company (as appropriate).

(3) A written resolution of a private company has effect as if passed (as the case
may be)—
(@) by the company in general meeting, or
(b) by a meeting of a class of members of the company,

and references in enactments passed or made before this section comes into
force to a meeting at which a resolution is passed or to members voting in
favour of a resolution shall be construed accordingly.
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CHAPTER 2

WRITTEN RESOLUTIONS
General provisions about written resolutions

D7  Written resolutions of private companies

(1) Inthis Act, a written resolution is a resolution of a private company proposed
and passed in accordance with this Chapter.

(2) The following resolutions may not be passed as written resolutions —

(@) a resolution under section 303 of the Companies Act 1985 (c. 6)
removing a director before the expiration of his period of office, or

(b) a resolution under section 391 of that Act removing an auditor before
the expiration of his term of office.

(3) A resolution may be proposed as a written resolution —
(@) by the directors of a private company (see section D10), or
(b) by the members of a private company (see sections D11 to D13).

D8  Eligible members

(1) In relation to a resolution proposed as a written resolution of a private
company, the eligible members are the members who would have been
entitled to vote on the resolution on the circulation date of the resolution (see
section D9Y).

(2) If the persons entitled to vote on a written resolution change during the course
of the day that is the circulation date of the resolution, the eligible members are
the persons entitled to vote on the resolution at the time that the first copy of
the resolution is sent or submitted to a member for his agreement.

Circulation of written resolutions

D9 Circulation date

References in this Part to the circulation date of a written resolution are to the
date on which copies of it are sent or submitted to members in accordance with
this Chapter (or if copies are sent or submitted to members on different days,
to the first of those days).

D10 Circulation of written resolutions proposed by directors

(1) This section applies to a resolution proposed as a written resolution by the
directors of the company.

(2) The company must serve a copy of the resolution on every eligible member.

(3) The company must do so—
(@) by sending copies at the same time (so far as practicable) to all eligible
members in hard copy form, in electronic form or by means of a
website, or
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(6)

)

(b) if it is possible to do so without undue delay, by submitting the same
copy to each eligible member in turn (or different copies to each of a
number of eligible members in turn),

or by sending copies to some members in accordance with paragraph (a) and
submitting a copy or copies to other members in accordance with paragraph

(b).
The copy of the resolution must be accompanied by a statement informing the
member —

(@) how to signify agreement to the resolution (see section D14), and

(b) as to the date by which the resolution must be passed if it is not to lapse
(see section D15).

In the event of default in complying with this section, an offence is committed
by every officer of the company who is in default.

A person guilty of an offence under this section is liable —
(@) on conviction on indictment, to a fine;

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

The validity of the resolution, if passed, is not affected by a failure to comply
with this section.

D11 Members’ requisition

1

(4)

®)

Members of a private company may by requisition require the company to
circulate —

(@) aresolution that they wish to propose as a written resolution, and

(b) a statement of not more than 1,000 words with respect to the subject
matter of the resolution.

The requisition must be made by members representing not less than the
requisite percentage of the total voting rights of all members who would be
entitled to vote on the proposed resolution at the time at which the requisition
is made.

In subsection (2), the “requisite percentage” is 5% or such lower percentage as
is specified for this purpose in the company’s articles.

The requisition must be —
(@) sent to the company in hard copy form or in electronic form, and
(b) authenticated by the requisitionists.

Where the requisition consists of more than one copy of the requisition —
(@) the requisition is authenticated if each copy is authenticated by the
requisitionists sending the copy,
(b) the requisition is validly made if each copy is to the same effect and
subsection (2) is satisfied by the copies of the requisition taken together,
and

(c) the requisition is made at the time at which the company receives the
last copy.

The requisition must be accompanied by, or by the tender of, a sum reasonably
sufficient to meet the company’s expenses in complying with section D12
(circulation of written resolution proposed by members).
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A requisition is made at the time at which the requisitionists have complied
with all of the requirements of this section.

Circulation of written resolutions etc. proposed by members

If a requisition is made in accordance with section D11, the company must
serve —

(@) acopy of the resolution, and
(b) (subject to section D13) a copy of any accompanying statement,
on every eligible member.

The company must do so—

(@) by sending copies at the same time (so far as practicable) to all eligible
members in hard copy form, in electronic form or by means of a
website, or

(b) if it is possible to do so without undue delay, by submitting the same
copy to each eligible member in turn (or different copies to each of a
number of eligible members in turn),

or by sending copies to some members in accordance with paragraph (a) and
submitting a copy or copies to other members in accordance with paragraph

(b).

The company must serve the copies (or, if copies are served on members on
different days, the first of those copies) not more than 21 days after the date on
which the requisition is made.

The copy of the resolution must be accompanied by a statement informing the
member —

(@) how to signify agreement to the resolution (see section D14), and

b) asto the date by which the resolution must be passed if it is not to lapse
y p p
(see section D15).

The expenses of the company in complying with this section must be paid by
the requisitionists unless the company resolves otherwise.

In the event of default in complying with this section, an offence is committed
by every officer of the company who is in default.

A person guilty of an offence under this section is liable —
(@) on conviction on indictment, to a fine;

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

The validity of the resolution, if passed, is not affected by a failure to comply
with this section.

Application not to circulate members’ statement

A company is not required to circulate a members’ statement under section
D12 if, on an application by the company or another person who claims to be
aggrieved, the court is satisfied that the rights conferred by section D11 and
that section are being abused to secure publicity for defamatory matter.

The court may order the requisitionists to pay the whole or part of the
company’s costs on such an application, even if they are not parties to the
application.
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Agreeing to written resolutions

D14 Procedure for signifying agreement to written resolution

(1) A member signifies his agreement to a proposed written resolution when the
company receives from him (or from someone acting on his behalf) an
authenticated document —

(@) identifying the resolution to which it relates, and
(b) indicating his agreement to the resolution.

(2) The document must be sent to the company in hard copy form or in electronic
form.

(3) A member’s agreement is ineffective if signified before he has seen a copy of
the proposed resolution.

(4) A member’s agreement to a written resolution, once signified, may not be
revoked.

(5) A written resolution is passed when the required majority of eligible members
have signified their agreement to it.

D15 Period for agreeing to written resolution

(1) A proposed written resolution lapses if it is not passed before the end of —
(@) the period specified for this purpose in the company’s articles, or

(b) if none is specified, the period of 28 days beginning with the circulation
date.

(2) The agreement of a member to a written resolution is ineffective if signified
after the expiry of that period.

Supplementary

D16 Sending documents relating to written resolutions by electronic means

(I) Where a company has given an electronic address in any document containing
or accompanying a proposed written resolution, it is deemed to have agreed
that any document or information relating to that resolution may be sent by
electronic means to that address (subject to any conditions or limitations
specified in the document).

(2) In this section “electronic address” means any address or number used for the
purposes of sending or receiving documents or information by electronic
means.

D17 Publication of written resolution on website

(1) This section applies where a company sends —
(@) awritten resolution, or
(b) astatement relating to a written resolution,
to a person by means of a website.

(2) The resolution or statement is not validly sent for the purposes of this Chapter
unless the resolution is available on the website throughout the period

145



146

7 Draft Clauses

8 Company Law Reform Bill
Part D — Resolutions and meetings
Chapter 2 — Written resolutions

beginning with the circulation date and ending on the date on which the
resolution lapses under section D15.

(3) For the purposes of this section, a failure to make a resolution or statement
available on a website throughout the period mentioned in subsection (2) must
be disregarded if —

(@) itis made available on the website for part of that period, and

(b) the failure to make it available throughout that period is wholly
attributable to circumstances that it would not be reasonable to have
expected the company to prevent or avoid.

D18 Relationship between this Chapter and provisions of company’s articles

(1) Inrelation to a resolution of a private company that is required by or otherwise
provided for in an enactment, this Chapter has effect notwithstanding
anything in the company’s articles.

(2) This section does not affect any power of a company to make provision in its
articles for its members to pass resolutions without a meeting other than in
accordance with this Chapter.

CHAPTER 3

RESOLUTIONS AT MEETINGS
General provisions about resolutions at meetings

D19 Resolutions at general meetings

(1) A resolution of the members of a company is validly passed at a general
meeting (or on a poll demanded at a general meeting) if —

(@) notice of the meeting and of the resolution is given, and
(b) the meeting is held and conducted,

in accordance with the relevant provisions of this Part and the company’s
articles.

(2) The relevant provisions of this Part are this Chapter and —
(@) in the case of a public company, Chapter 4, and
(b) in the case of a quoted company, Chapter 5.

Calling meetings

D20 Directors’ power to call general meetings
(1) The directors of a company may call a general meeting of the company.

(2) This section applies notwithstanding any contrary provision in the company’s
articles.

D21 Members’ power to requisition general meetings

(1) The members of a company may by requisition require the directors of the
company to call a general meeting of the company.
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(2) The requisition must be made by members who, at the time at which the
requisition is made —
(@) hold notless than 10% of such of the paid-up capital of the company as
at that time carried the right of voting at general meetings of the
company (excluding any paid-up capital held as treasury shares); or

(b) in the case of a company not having a share capital, represent not less
than 10% of the total voting rights of all the members having a right to
vote at general meetings at that time.

(3) The requisition—
(@) must state the general nature of the business to be dealt with at the
meeting, and

(b) may include the text of any resolution which may properly be moved
and is intended to be moved at that meeting.

(4) The requisition must be —
(@) sent to the directors in hard copy form or in electronic form, and
(b) authenticated by the requisitionists.

(5) Where the requisition consists of more than one copy of the requisition —

(@) the requisition is authenticated if each copy is authenticated by the
requisitionists sending the copy,

(b) the requisition is validly made if each copy is to the same effect and
subsection (2) is satisfied by the copies of the requisition taken together,
and

(c) the requisition is made at the time at which the company receives the
last copy.

(6) This section applies notwithstanding anything in the company’s articles.

D22 Directors’ duty to call meetings requisitioned by members

(1) Ifarequisition is made in accordance with section D21, the directors must duly
call a general meeting of the company —

(@) within 21 days from the date on which the requisition is made, and

(b) to be held on a date not less than 28 days after the date of the notice
convening the meeting.

(2) The notice of the meeting must include notice of any resolution contained in
the requisition that may be properly moved at the meeting.

(3) The business that may be dealt with at the meeting includes a resolution of
which notice—

(a) is given in accordance with this section, or

(b) would have been given in accordance with this section but for the
accidental omission, in giving it, of one or more members.

This subsection has effect notwithstanding anything in the company’s articles.

(4) In the case of a meeting at which a resolution is to be proposed as a special
resolution, the directors are deemed not to have duly called the meeting if they
do not give notice of the resolution in accordance with section D3.
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D24
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(2)

D25
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Power of members to call requisitioned meeting at company’s expense

If the directors do not call a general meeting in accordance with section D22,
the requisitionists, or any of them representing more than one half of the total
voting rights of all of them, may themselves call a general meeting.

The requisitionists may not call the meeting for a date more than 3 months after
the date on which the requisition was made.

The requisitionists must call the meeting in the same manner, as nearly as
possible, as that in which meetings are required to be called by directors of the
company.

Any reasonable expenses incurred by the requisitionists by reason of the
failure of the directors duly to call a meeting must be repaid to the
requisitionists by the company.

Any sum so repaid shall be retained by the company out of any sums due or to
become due from the company by way of fees or other remuneration in respect
of their services to such of the directors as were in default.

Power of court to order meeting

This section applies if for any reason it is impracticable —

(@) tocall a meeting of a company in any manner in which meetings of that
company may be called, or

(b) to conduct the meeting in the manner prescribed by the company’s
articles or this Act.

The court may, either of its own motion or on the application—
(@) of a director of the company, or
(b) of a member of the company who would be entitled to vote at the
meeting,

order a meeting to be called, held and conducted in any manner the court
thinks fit.

Where such an order is made, the court may give such ancillary or
consequential directions as it thinks expedient.

Such directions may include a direction that one member of the company
present at the meeting be deemed to constitute a quorum.

A meeting called, held and conducted in accordance with an order under this
section is deemed for all purposes to be a meeting of the company duly called,
held and conducted.

Notice of meetings

Notice of meetings

A general meeting of a company (other than an adjourned meeting) may be
called by 14 days’ notice, unless the company’s articles specify a longer period
of notice.

A provision of a company’s articles is void in so far as it provides for the calling
of a general meeting of the company (other than an adjourned meeting) by less
than 14 days’ notice.
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(3) A general meeting may be called by less than the period of notice required by
this section or by the company’s articles (as the case may be) if —

(@) the period of notice is agreed in accordance with subsection (4), and
(b) the meeting is not an annual general meeting of a public company.

(4) The shorter period of notice must be agreed to by a majority in number of the
members having a right to attend and vote at the meeting, being a majority
who —

(@) together hold not less than the requisite percentage in nominal value of
the shares giving a right to attend and vote at the meeting (excluding
any shares in the company held as treasury shares), or

(b) in the case of a company not having a share capital, together represent
not less than the requisite percentage of the total voting rights at that
meeting of all the members.

(5) The requisite percentage for this purpose is —

(@) in the case of a private company, 90% or such higher percentage (not
exceeding 95%) as may be specified in the company’s articles;

(b) in the case of a public company, 95%.

(6) Notice of a meeting must be given—
(@) in hard copy form,
(b) in electronic form, or
(c) by means of a website (see section D26).

D26 Publication of notice of meeting on website

(1) Notice of a meeting is not validly given by a company by means of a website
unless it is given in accordance with this section.

(2)  When the company notifies a member of the presence of the notice on the
website the notification must—

(a) state that it concerns a notice of a company meeting,
(b) specity the place, date and time of the meeting, and

(c) in the case of a public company, state whether the meeting will be an
annual general meeting.

(3) The notice must be available on the website throughout the period beginning
with the date of that notification and ending with the conclusion of the
meeting.

(4) For the purposes of this section, a failure to make a resolution or statement
available on a website throughout the period mentioned in subsection (3) must
be disregarded if —

(@) itis made available on the website for part of that period, and

(b) the failure to make it available throughout that period is wholly
attributable to circumstances that it would not be reasonable to have
expected the company to prevent or avoid.

D27 Persons entitled to receive notice of meetings

1) Notice of a general meeting of a company must be sent to—
g g pany
(@) every member of the company, and
(b) every director.

149



150

7 Draft Clauses

12 Company Law Reform Bill
Part D — Resolutions and meetings
Chapter 3 — Resolutions at meetings

(2) Insubsection (1), the reference to members includes any person who is entitled
to a share in consequence of the death or bankruptcy of a member, if the
company has been notified of their entitlement.

(3) This section has effect subject to—
(@) any enactment, and
(b) any provision of the company’s articles.

D28 Contents of notices of meetings

1) Notice of a general meeting of a company must state —
& & pany
(@) the time and date of the meeting, and
(b) the place of the meeting.

This subsection has effect notwithstanding any provision of the company’s
articles.

(2) Notice of a general meeting of a company must state the general nature of the
business to be dealt with at the meeting.

This subsection has effect subject to any provision of the company’s articles.

D29 Resolution requiring special notice

(1) Where by any provision of the Companies Acts special notice is required of a
resolution, the resolution is not effective unless notice of the intention to move
it has been given to the company at least 28 days before the meeting at which
it is moved.

(2) The company must, where practicable, give its members notice of any such
resolution in the same manner and at the same time as it gives notice of the
meeting.

(3) Where that is not practicable, the company must give its members notice at
least 14 days before the meeting —
(@) by advertisement in a newspaper having an appropriate circulation, or
(b) in any other manner allowed by the company’s articles.

(4) If, after notice of the intention to move such a resolution has been given to the
company, a meeting is called for a date 28 days or less after the notice has been
given, the notice is deemed to have been properly given, though not given
within the time required.

Members’ statements

D30 Members’ power to requisition circulation of statements

(1) The members of a company may by requisition require the company to
circulate to members of the company entitled to receive notice of a general
meeting any statement of not more than 1,000 words with respect to a matter
referred to in a proposed resolution or other business to be dealt with at that
meeting.

(2) The requisition must be made by —

(@) members representing not less than 5% of the total voting rights of all
the members who, at the time the requisition is made, have a relevant
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right to vote (excluding any voting rights attached to any shares in the
company held as treasury shares), or

(b) not less than 100 members who, at the time the requisition is made,
have a relevant right to vote and hold shares in the company on which
there has been paid up an average sum, per member, of not less than
£100.

(3) Insubsection (2), a “relevant right to vote” means—

(@) in relation to a statement with respect to a matter referred to in a
proposed resolution, a right to vote on that resolution at the meeting to
which the requisition relates, and

(b) in relation to any other statement, a right to vote at the meeting to
which the requisition relates.

(4) The requisition must be —

(@) sent to the directors in hard copy form or in electronic form not less
than one week before the meeting, and

(b) authenticated by the requisitionists.

(5) Where the requisition consists of more than one copy of the requisition —

(@) the requisition is authenticated if each copy is authenticated by the
requisitionists sending the copy,

(b) the requisition is validly made if each copy is to the same effect and
subsection (2) is satisfied by the copies of the requisition taken together,
and

(c) the requisition is made at the time at which the company receives the
last copy.

(6) The requisition must be accompanied by, or by the tender of, a sum reasonably
sufficient to meet the company’s expenses in complying with section D31
(circulation of members’ statement).

(7) A requisition is made at the time at which the requisitionists have complied
with all of the requirements of this section.

D31 Company’s duty to circulate members’ statement

(1) If a requisition is made in accordance with section D30, the company must
circulate the statement to members of the company entitled to receive notice of
the meeting by sending a copy of the statement to each of them —

(@) in the same manner as the notice of the meeting, and

(b) at the same time as, or (if the requisition is received after notice of the
meeting has been given) as soon as practicable after, it gives notice of
the meeting.

(2) Subsection (1) has effect subject to section D32 (application not to circulate
members’ statement).

(3) The expenses of the company in complying with this section must be paid by
the requisitionists, unless the company otherwise resolves.

(4) Inthe event of default in complying with this section, an offence is committed
by every officer of the company who is in default.

(5) A person guilty of an offence under this section is liable —
(@) on conviction on indictment, to a fine;
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(b) on summary conviction, to a fine not exceeding the statutory
maximum.

D32 Application not to circulate members’ statement

(1) A company is not required to circulate a members’ statement under section
D31 if, on an application by the company or another person who claims to be
aggrieved, the court is satisfied that the rights conferred by section D30 and
that section are being abused to secure publicity for defamatory matter.

(2) The court may order the requisitionists to pay the whole or part of the
company’s costs on such an application, even if they are not parties to the
application.

Procedure at meetings

D33 Quorum at meetings

(1) In the case of a company limited by shares or guarantee and having only one
member, one member present at a meeting is a quorum.
This subsection has effect notwithstanding any provision to the contrary in the
company’s articles.

(2) In any other case, subject to the provisions of the company’s articles, two
members present at a meeting are a quorum.

D34 Chairman of meeting

(1) A member may be elected to be the chairman of a general meeting by a
resolution of the company passed at the meeting.

(2) Subsection (1) is subject to any provision of the company’s articles that states
who may or may not be chairman.

D35 Declaration by chairman on a show of hands

(1) Ona vote on aresolution at a meeting on a show of hands, a declaration by the
chairman that the resolution has or has not been passed, or passed with a
particular majority, is conclusive evidence of that fact without proof of the
number or proportion of the votes recorded in favour of or against the
resolution.

(2) Anentry in respect of such a declaration in minutes of the meeting recorded in
accordance with section D60 is also conclusive evidence of that fact without
such proof.

(3) This section does not have effect if a poll is demanded in respect of the
resolution.

D36 Rightto demand a poll

(1) A provision of a company’s articles is void in so far as it would have the effect
of excluding the right to demand a poll at a general meeting on any question
other than—

(@) the election of the chairman of the meeting, or
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(b) the adjournment of the meeting.

(2) A provision of a company’s articles is void in so far as it would have the effect
of making ineffective a demand for a poll on a question which is made —
(@) by notless than 5 members having the right to vote on the resolution; or
(b) by a member or members representing not less than 10% of the total
voting rights of all the members having the right to vote on the
resolution (excluding any voting rights attached to any shares in the
company held as treasury shares); or
(c) by a member or members holding shares in the company conferring a
right to vote on the resolution, being shares on which an aggregate sum
has been paid up equal to not less than 10% of the total sum paid up on
all the shares conferring that right (excluding shares in the company
conferring a right to vote on the resolution which are held as treasury
shares).

D37 Voting on a poll

On a poll taken or demanded at a general meeting of a company, a member
entitled to more than one vote need not, if he votes, use all his votes or cast all
the votes he uses in the same way.

D38 Representation of corporations at meetings

(1) This section applies to any corporation, whether or not it is a company within
the meaning of this Act.

(2) If the corporation is a member of another corporation that is such a company,
it may by resolution of its directors or other governing body authorise such
person as it thinks fit to act as its representative at any meeting of the company.

(3) A person so authorised —

(@) is entitled to exercise the same powers on behalf of the corporation that
he represents as that corporation could exercise if it were an individual
shareholder of the other corporation, and

(b) counts in determining whether there is a quorum at a meeting.
Proxies

D39 Statutory right to appoint proxies
(1) Sections D40 to D48 make provision about proxies.

(2) Those sections (other than section D45) have effect notwithstanding anything
in the company’s articles.

(3) But nothing in those sections prevents a company’s articles from conferring
more extensive rights on members or proxies than are conferred by those
sections.

D40 Rights to appoint proxies

(1) A member of a company is entitled to appoint another person as his proxy to
exercise all or any of his rights to attend and to speak and vote at a meeting of
the company.
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(2)

D41

(2)

The taking of a poll demanded at a meeting is for this purpose a proceeding at
the meeting, even if taken later.

In the case of a company having a share capital, a member may appoint more
than one proxy in relation to a meeting, provided that each proxy is appointed
to exercise the rights attached to a different share or shares held by him, or (as
the case may be) to a different £10, or multiple of £10, of stock held by him.

Notice of meeting to contain statement of rights

In every notice calling a meeting of a company there must appear, with
reasonable prominence, a statement informing the member of —

(@) his rights under section D40, and

(b) any more extensive rights conferred by the company’s articles to
appoint more than one proxy.

Failure to comply with this section does not affect the validity of the meeting
or of anything done at the meeting.

If this section is not complied with as respects any meeting, an offence is
committed by every officer of the company who is in default.

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

Company-sponsored invitations to appoint proxies

If for the purposes of a meeting there are issued at the company’s expense
invitations to members to appoint as proxy a specified person or a number of
specified persons, the invitations must be issued to all members entitled to vote
at the meeting.

Subsection (1) is not contravened if —

(@) there is issued to a member at his request a form of appointment
naming the proxy or a list of persons willing to act as proxy, and

(b) the form or list is available on request to all members entitled to vote at
the meeting.

If subsection (1) is contravened as respects a meeting, an offence is committed
by every officer of the company who is in default.

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

Notice required of appointment of proxy etc.

This section applies to—
(@) the appointment of a proxy, and

(b) any document necessary to show the validity of, or otherwise relating
to, the appointment of a proxy.

Any provision of the company’s articles is void in so far as it would have the
effect of requiring any such appointment or document to be received by the
company or another person earlier than the following time —

(@) in the case of a meeting or adjourned meeting, 48 hours before the time
for holding the meeting or adjourned meeting;
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(b) in the case of a poll held more than 48 hours after the meeting at which
it was demanded, 24 hours before the time appointed for the taking of
the poll;

(c) in the case of a poll held not more than 48 hours after the meeting at
which it was demanded, the end of that meeting.

(3) Incalculating the periods mentioned in subsection (2) no account shall be taken
of any part of a Saturday or Sunday, Christmas Day, Good Friday or any day
that is a bank holiday in the part of Great Britain in which the company is
registered.

D44 Member present by proxy to count towards quorum

A member of a company present by proxy at a meeting of the company counts
in determining whether there is a quorum.

D45 Chairing meetings

(1) A proxy may be elected to be the chairman of a general meeting by a resolution
of the company passed at the meeting.

(2) Subsection (1) is subject to any provision of the company’s articles that states
who may or who may not be chairman.

D46 Right of proxy to demand a poll

(1) The appointment of a proxy to vote on a matter at a meeting of a company
authorises the proxy to demand, or join in demanding, a poll on that matter.

(2) In applying the provisions of section D36(2) (requirements for effective
demand), a demand by a proxy counts —

(@) for the purposes of paragraph (a), as a demand by the member;

(b) for the purposes of paragraph (b), as a demand by a member
representing the voting rights that the proxy is authorised to exercise;

(c) for the purposes of paragraph (c), as a demand by a member holding
the shares to which those rights are attached.

D47 Voting on a poll

On a vote on a poll taken or demanded at a general meeting of a company, a
vote by a proxy counts as a vote by a member representing the voting rights
that the proxy is authorised to exercise.

D48 Notice required of determination of proxy’s authority

(1) This section applies to notice of the determination of the authority of a person
to act as proxy.

(2) The determination of the authority of a person to act as proxy does not affect —
(@) the determination of whether there was a quorum at a meeting,

(b) the validity of anything done by that person as chairman of a meeting,
or

(c) the validity of a poll demanded by that person at a meeting,
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unless the company received notice of the determination before the
commencement of the meeting.

(3) The determination of the authority of a person to act as proxy does not affect
the validity of a vote given by that person unless the company received notice
of the determination —

(@) before the commencement of the meeting or adjourned meeting at
which the vote is given, or

(b) inthe case of a vote on a poll taken after the day of the meeting at which
the poll was demanded, before the time appointed for taking the poll.

(4) If the company’s articles require or permit members to give notice of
determination to a person other than the company, the references above to the
company receiving notice have effect as if they were or (as the case may be)
included a reference to that person.

(5) Any provision of the company’s articles is void in so far as it would have the
effect of requiring notice of determination to be received by the company or
another person earlier than the following time —

(@) in the case of a meeting or adjourned meeting, 48 hours before the time
for holding the meeting or adjourned meeting;

(b) in the case of a poll held more than 48 hours after the meeting at which
it was demanded, 24 hours before the time appointed for the taking of
the poll;

(c) in the case of a poll held not more than 48 hours after the meeting at
which it was demanded, the end of that meeting.

(6) Incalculating the periods mentioned in subsection (5) no account shall be taken
of any part of a Saturday or Sunday, Christmas Day, Good Friday or any day
that is a bank holiday in the part of Great Britain in which the company is
registered.

Adjourned meetings

D49 Resolution passed at adjourned meeting

Where a resolution is passed at an adjourned meeting of a company, the
resolution is for all purposes to be treated as having been passed on the date on
which it was in fact passed, and is not to be deemed passed on any earlier date.

Electronic communications

D50 Sending documents relating to meetings etc. in electronic form

(1) Where a company has given an electronic address in a notice calling a meeting,
it is deemed to have agreed that any document or information relating to—

(@) proceedings at the meeting, or
(b) apoll demanded at the meeting,

may be sent by electronic means to that address (subject to any conditions or
limitations specified in the notice).

(2) Where a company has given an electronic address —

(@) in an instrument of proxy sent out by the company in relation to the
meeting, or
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(4)

(b) inaninvitation to appoint a proxy issued by the company in relation to
the meeting,
it is deemed to have agreed that any document or information relating to
proxies for that meeting, or for a poll demanded at that meeting, may be sent
by electronic means to that address (subject to any conditions or limitations
specified in the notice).

In subsection (2), documents relating to proxies include —

(@) the appointment of a proxy in relation to a meeting or any poll
demanded at the meeting,

(b) any document necessary to show the validity of, or otherwise relating
to, the appointment of a proxy, and

(c) notice of the determination of the authority of a proxy.

In this section “electronic address” means any address or number used for the
purposes of sending or receiving documents or information by electronic
means.

This section has effect notwithstanding any provision to the contrary in the
company’s articles.

Application to class meetings

D51 Application to class meetings

1)

®)

The provisions of this Chapter apply (with necessary modifications) in relation
to a meeting of holders of a class of shares in connection with the variation of
the rights attached to such shares (a “class meeting”) as they apply in relation
to a general meeting, with the exception of —

(@) sections D21 to D23 (members’ power to requisition general meeting);
(b) section D24 (power of court to order meeting);

(c) section D33 (quorum);

(d) section D36 (right to demand a poll).

The quorum for a class meeting is —

(@) for a meeting other than an adjourned meeting, two persons present
holding at least one-third in nominal value of the issued shares of the
class in question (excluding any shares of that class held as treasury
shares);

(b) for an adjourned meeting, one person present holding shares of the
class in question.

For the purposes of subsection (2), where a person is present by proxy or
proxies, he is treated as holding only the shares in respect of which those
proxies are authorised to exercise voting rights.

At a class meeting, any holder of shares of the class in question present may
demand a poll.

For the purposes of this section—

(@) any alteration of a provision contained in a company’s articles for the
variation of the rights attached to a class of shares, or the insertion of
any such provision into the articles, is itself to be treated as a variation
of those rights, and
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(b) references to the variation of rights attached to a class of shares include
references to their abrogation.

CHAPTER 4

ADDITIONAL REQUIREMENTS FOR PUBLIC COMPANIES

D52 Public companies: annual general meeting

(1) Every public company must hold a general meeting as its annual general
meeting in each period of 6 months beginning with the day following its
accounting reference date (in addition to any other meetings held during that
period).

(2) A company that fails to comply with subsection (1) as result of giving of notice
under section 225 of the Companies Act 1985 (c. 6) (alteration of accounting
reference date) —

(@) specifying a new accounting reference date, and
(b) stating that the current accounting reference period or the previous
accounting reference period is to be shortened,
shall be treated as if it had complied with subsection (1) if it holds a general
meeting as its annual general meeting within 3 months of giving that notice.

(3) If a company fails to comply with subsection (1), an offence is committed by
every officer of the company who is in default.

(4) A person guilty of an offence under this section is liable —
(@) on conviction on indictment, to a fine;

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

D53 Public companies: notice of AGM

(1) A notice calling an annual general meeting of a public company must state that
the meeting is an annual general meeting.

(2) Notwithstanding that an annual general meeting is called by shorter notice
than that specified in section D25 or in the company’s articles (as the case may
be), it is deemed to have been duly called if it is so agreed by all the members
entitled to attend and vote at the meeting.

D54 Public companies: members’ power to requisition circulation of resolutions
for AGMs

(1) The members of a public company may by requisition require the company to
give to members of the company entitled to receive notice of the next annual
general meeting notice of any resolution which may properly be moved and is
intended to be moved at that meeting.

(2) The requisition must be made by —

(@) members representing not less than 5% of the total voting rights of all
the members who, at the time the requisition is made, have a right to
vote on the resolution at the annual general meeting to which the
requisition relates (excluding any voting rights attached to any shares
in the company held as treasury shares), or
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(b) not less than 100 members who, at the time the requisition is made,
have a right to vote on the resolution at the annual general meeting to
which the requisition relates and hold shares in the company on which
there has been paid up an average sum, per member, of not less than
£100.

The requisition must be sent to the company in hard copy form or in electronic
form—

(@) Dbefore notice of the annual general meeting to which the requisition
relates is given, or

(b) not less than 6 weeks before that meeting.
The requisition must be authenticated by the requisitionists.

Where the requisition consists of more than one copy of the requisition —

(@) the requisition is authenticated if each copy is authenticated by the
requisitionists sending the copy,

(b) the requisition is validly made if each copy is to the same effect and
subsection (2) is satisfied by the copies of the requisition taken together,
and

(c) the requisition is made at the time at which the company receives the
last copy.

The requisition must be accompanied by, or by the tender of, a sum reasonably
sufficient to meet the company’s expenses in complying with section D55
(circulation of members’ resolutions for AGMs).

A requisition is made at the time at which the requisitionists have complied
with all of the requirements of this section.

Public companies: company’s duty to circulate members’ resolutions for
AGMs

If a requisition is made in accordance with section D54, the company must give
notice of the resolution to members who are entitled to receive notice of the
annual general meeting by sending a copy of the resolution to each of them —

(@) in the same manner as notice of the meeting, and

(b) at the same time as, or as soon as practicable after, it gives notice of the
meeting.

The expenses of the company in complying with this section must be paid by
the requisitionists, unless the company otherwise resolves.

Notwithstanding anything in the company’s articles, the business which may
be dealt with at an annual general meeting includes a resolution of which
notice —

(a) is given in accordance with this section, or

(b) would have been given in accordance with this section but for the
accidental omission, in giving it, of one or more members.

In the event of default in complying with this section, an offence is committed
by every officer of the company who is in default.

A person guilty of an offence under this section is liable —
(@) on conviction on indictment, to a fine;
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(b) on summary conviction, to a fine not exceeding the statutory
maximum.

CHAPTER 5

ADDITIONAL REQUIREMENTS FOR QUOTED COMPANIES

D56 Quoted companies: notice of meeting at which annual accounts laid

(1) A general meeting of a quoted company at which the company’s annual
accounts are laid must not be held less than 14 days after the expiry of the
holding period.

(2) In this section, “holding period”, in relation to a company’s annual accounts,
means the period of 15 days beginning with the day after the day on which
those accounts are published on its website.

(3) In the event of default in complying with this section, an offence is committed
by every officer of the company who is in default.

(4) A person guilty of an offence under this section is liable —
(@) on conviction on indictment, to a fine;

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

(5) This section has effect notwithstanding anything in the company’s articles.

D57 Quoted companies: members’ power to requisition circulation of resolutions
etc. for accounts meeting

(1) The members of a quoted company may by requisition require the company
to—
(@) give to members of the company entitled to receive notice of the general
meeting at which the company’s annual accounts are to be laid (the
“accounts meeting”) notice of any resolution which may be properly
moved and is intended to be moved by the members at that meeting;

(b) circulate to such members any statement of not more than 1,000 words
with respect to a matter referred to in a resolution proposed to be
moved at that meeting or arising from those annual accounts.

(2) The requisition must be made by —

(@) members representing not less than 5% of the total voting rights of all
the members who, at the time the requisition is made, have a relevant
right to vote (excluding any voting rights attached to any shares in the
company held as treasury shares), or

(b) not less than 100 members who, at the time the requisition is made,
have a relevant right to vote and hold shares in the company on which

there has been paid up an average sum, per member, of not less than
£100.

(3) Insubsection (2), a “relevant right to vote” means—
(@) in relation to a resolution or to a statement with respect to a matter
referred to in a proposed resolution, a right to vote on that resolution at
the accounts meeting, and



Company Law Reform

Company Law Reform Bill 23
Part D — Resolutions and meetings
Chapter 5 — Additional requirements for quoted companies

(b) in relation to any other statement, a right to vote at the accounts
meeting.

(4) The requisition must be —

(@) sent to the company in hard copy form or in electronic form before the
expiry of the period of 15 days beginning with the day after the day on
which the company’s annual accounts are published on its website, and

(b) authenticated by the requisitionists.

(5) Where the requisition consists of more than one copy of the requisition —

(@) the requisition is authenticated if each copy is authenticated by the
requisitionists sending the copy,

(b) the requisition is validly made if each copy is to the same effect and
subsection (2) is satisfied by the copies of the requisition taken together,
and

(c) the requisition is made at the time at which the company receives the
last copy.

D58 Quoted companies: company’s duty to circulate members’ resolutions etc. for
accounts meeting

(1) Ifarequisition is made in accordance with section D57, the company must give
notice of the resolution, or circulate the statement, to members who are entitled
to receive notice of the accounts meeting by sending a copy of the resolution or
statement to each of them —

(@) in the same manner as notice of the meeting, and

(b) at the same time as it gives notice of the meeting or (if the requisition is
received after notice of the meeting has been given) as soon as
practicable after it receives the requisition.

(2) Subsection (1) has effect subject to section D59 (application not to circulate
members’ statement).

(3) A company may not require the requisitionists to pay its expenses in
complying with this section.

(4) Notwithstanding anything in the company’s articles, the business which may
be dealt with at the accounts meeting includes a resolution of which notice —

(@) is given in accordance with this section, or

(b) would have been given in accordance with this section but for the
accidental omission, in giving it, of one or more members.

(5) Inthe event of default in complying with this section, an offence is committed
by every officer of the company who is in default.

6) A person guilty of an offence under this section is liable —
p gullty
(@) on conviction on indictment, to a fine;

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

D59 Quoted companies: application not to circulate members’ statement

(1) A quoted company is not required to circulate a statement under section D58
if, on an application by the company or another person who claims to be
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aggrieved, the court is satisfied that the rights conferred by section D57 and
that section are being abused to secure publicity for defamatory matter.

(2) The court may order the requisitionists to pay the whole or part of the
company’s costs on such an application, even if they are not parties to the
application.

CHAPTER 6

RECORDS OF RESOLUTIONS AND MEETINGS

D60 Obligation to keep records of resolutions and meetings

(1) Every company must at all times keep records comprising —
(@) copies of all resolutions of members passed other than at general
meetings,
(b) minutes of all proceedings of general meetings, and

(c) details provided to the company in accordance with section D62
(decisions of sole member).

(2) The records must be kept for at least ten years from the date of the resolution,
meeting or decision (as appropriate).

(3) The records—
(@) may be kept in hard copy form or in electronic form, and

(b) may be arranged in such manner as the directors of the company think
fit,

provided they are adequately recorded for future reference.

(4) Where the records are kept in electronic form, they must be capable of being
reproduced in hard copy form.

() Where the records are kept other than in bound books, adequate precautions
must be taken —

(@) to guard against falsification, and
(b) to facilitate the discovery of falsification.

(6) If a company fails to comply with this section, an offence is committed by every
officer of the company who is in default.

(7) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale and, for
continued contravention, a daily default fine not exceeding one-tenth of level
3 on the standard scale.

D61 Effect of recording resolutions etc.

(1) A record of a resolution passed other than at a general meeting that is kept by
the company in accordance with section D60 is evidence of the passing of the
resolution if it purports to be signed by a director of the company or by the
company secretary.

(2) Where a record of a written resolution of a private company is kept in
accordance with section D60, the requirements of this Act with respect to the
passing of the resolution are deemed to be complied with unless the contrary
is proved.
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(3) A minute of proceedings of a general meeting that is kept by the company in
accordance with section D60 is evidence of the proceedings if it purports to be
signed by the chairman of that meeting or by the chairman of the following
general meeting.

(4) Where minutes of proceedings of a general meeting have been kept in
accordance with section D60, then until the contrary is proved —

(@) the meeting is deemed duly held and convened,

(b) all proceedings at the meeting are deemed to have duly taken place,
and

(c) all appointments of directors, managers or liquidators at the meeting
are deemed valid.

D62 Records of decisions by sole member

(1) This section applies to a company limited by shares or by guarantee that has
only one member.

(2) Where the member takes any decision that—
(@) may be taken by the company in general meeting, and
(b) has effect as if agreed by the company in general meeting,

he must (unless that decision is taken by way of a written resolution) provide
the company with details of that decision.

—~
1Y)
~—

If a person fails to comply with this section he commits an offence.

—~
N
Nis

A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 2 on the standard scale.

(5) Failure to comply with this section does not affect the validity of any decision
referred to in subsection (2).

D63 Inspection of records of resolutions and meetings

(1) The company must at all times —

(@) keep at its registered office those records referred to in section D60(1)
that relate to the previous ten years, and

(b) open those records to inspection by any member without charge.

(2) Any member is entitled on payment of such fee as may be prescribed to be
furnished with a copy of any of those records.

(38) Copies of the records must be provided —
(@) in hard copy form or in electronic form, and

(b) within seven days after the member has made a request for a copy to
the company.

(4) If an inspection required under this section is refused or if a copy requested
under this section is not sent within the proper time, an offence is committed
by every officer of the company who is in default.

(®) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale and, for
continued contravention, to a daily default fine not exceeding one-tenth of
level 3 on the standard scale.
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