[image: image1.jpg]The Newspa
Sometyw paper





Our Ref: SR/C5cc 

15 September 2005

Rob Walcott

Europe and International Business Relations

Department of Trade and Industry

Bay 202,151 Buckingham Palace Road

London SW1W 9SS

ecom@dti.gsi.gov.uk

Dear Mr Walcott,

DTI Consultation Document on the E-Commerce Directive

The Newspaper Society represents the regional newspaper industry.  Its members publish around 1300 regional and local newspaper titles throughout the United Kingdom, read by 40 million adults, with new audiences reached by a diversifying and developing portfolio of print and online content services.

Regional newspaper companies’ core business is the generation and delivery of editorial and advertising content across print, online and other media platforms.  Intellectual property rights underpin their business, whilst online publication renders them even more vulnerable to claims for libel, contempt and other legal claims.  

The DTI’s partial regulatory impact assessment describes adverse potential impact of the DTI’s proposals upon publishers: ‘any proposed legislation could have an economic cost to rights holders of printed, audio, visual and works of art who may have their material appropriated by automated feeds of location tool portals without their prior permission being given and a fee agreed for use by a third party’  ‘giving such providers [of hyperlinks, location tools and content aggregation services] legal cover both criminal and civil may have an impact on the publishing audio and visual markets whose property may be used without their consent and without them receiving copyright fees.’ ‘However, rights holders of copyrighted material and those with intellectual property rights may also be affected’.

The paper certainly does not produce any justification for the potential economic cost to the established publishing industry, nor for any action which might weaken intellectual property rights and reduce the economic benefit which can be derived from them.  The European Commission’s communication on the database directive has already recognised that divergent case law in some member states, which has yet to reach the ECJ, has failed to protect online newspapers as online databases in some jurisdictions and the UK industry does not want the UK government to undermine the UK newspaper industry’s legal rights by another indirect route.

Conversely, the providers of hyperlinks, location tools and content aggregation services have not yet produced a convincing case for the wide ranging legal changes proposed.

We are concerned that the Government is proposing to remove legal liability from new industries, to the detriment of the traditional publishers’ legal rights and without attempting to address and alleviate their legal burdens.  If legal liability for libel, contempt, confidence, negligent misstatement are to be reviewed in the light of online developments, then it would be sensible for the issue to be addressed comprehensively by the DTI and the DCA, with a view to reducing legal liability upon the publishing industry as a whole.

Proposals for immediate extension of the limitations on liability in Articles 12 and 14 of the e-commerce directive to providers of hyper-linking, location tool or content aggregation services would be opposed by the regional newspaper industry. The DTI paper itself recognises the potential adverse impact upon publishers and lack of any countervailing benefit.

Publishers consider that the proposals would have the result that hyper-linkers, location tool and/or content aggregation services would be able to exploit their material without seeking their permission or making an appropriate licence payment or, perhaps even more likely, that users of those services would be able to make use of them to exploit the publishers’ material with impunity.

Regional newspaper publishers believe that the paper’s proposals ‘threaten to undermine significantly the online strategies of  established publishers and their ability to develop value from derivative products using content originally acquired for print editions’. The unfair effect would be to ‘facilitate the development of untested new business models to the considerable detriment of existing businesses successfully driving profit from their derivative publishing.’  The proposals would unfairly ‘remove legal responsibilities and the cost of due diligence in observing legal obligations’ from the hyper-linkers, content aggregators and other providers.

Regional newspaper publishers consider that the proposals if implemented would undermine their revenue from editorial and advertising content. They envisage that ‘hyper-linkers could provide summaries and deep links to publishers’ content including classified advertising’.  The hyper-linker/aggregator could in effect direct users  to regional newspaper titles’ classified advertising sites without leaving the hyper-linkers’ or aggregators’ own sites.

They consider that a ‘likely but unintended consequence would be also to undermine the role of press clippings agencies and to reduce considerably the royalties that regional newspapers derive from licensed copying’ (print and digital).  Regional newspaper publishers derive substantial revenue from such royalties.  ‘Press clippings agencies as end-users have to enter into agreements with cuttings agencies regarding the payment of copying fees for material is received, but no such agreement would be required to use search engines.’ Publishers consider that the proposed change to the law would thus enable those hyper-linkers ‘to become much more detailed and specific without redress for the originators of copyright material.’

Publishers also fear that the proposed extension would have the effect of relieving the services of liability to third parties in respect of, for example, defamation and have an adverse effect because they would be under no pressure to delete offending material and the publisher would have to bear liability for the fact that material that they tried to remove was still available to the public.  Newspaper publishers have already described to the DTI the problems that they encounter when legal problems occur even where they have contracts with content aggregators and attempt to effect their removal of offending material to limit legal liability.

Newspaper Society’s response to relevant Questions

Question 1

The Society considers that the report supports its view that any legislation at this stage would be premature.

Question 2

The European newspaper industry wants a strong sui generis database right that adequately protects online newspapers, which some national jurisdictions may not provide.  The regional newspaper industry may not have been otherwise affected by lack of uniformity amongst member states, but the regional newspaper industry could be adversely affected by the UK’s introduction of exemptions that favour the intermediary service providers to the detriment of the established publisher.

Questions 3 and 4

The Society does not consider that any new liability limitations should be introduced at this stage for any intermediary service providers for the reasons outlined above.

Question 5

The Society considers that any extension at this stage could be detrimental to rights- holders and sets out its members’ views above.

Question 6

The Society does not consider that there is any such need for extension of limitations upon liability.

Question 7
Providers of hyperlinks and location tool services have the usual commercial freedoms to assess business risk, to select those with whom they wish to contract, to negotiate terms of such contracts, to make such checks as they deem appropriate  and to obtain insurance.

Question 8

Regional newspaper publishers consider that the introduction of exemptions would lead to infringements of their intellectual property rights, undermine, bypass and thereby diminish revenue sources, require more active and costly policing and enforcement of rights, diminish respect for intellectual property rights, and exacerbate problems of limiting their own legal liability with attendant economic consequences.

Question 9, 10, & 11

See answers to questions 6 and 7.

Question 16

If the UK government wishes to consider any policy that alleviates and reduces legal liability relating to any aspect of online publishing, then it should also consult and address print and online publishers’ legal burdens and problems, without directly or indirectly threatening their intellectual property rights. 

The Newspaper Society hopes this is helpful and would be happy to discuss this further.

Yours sincerely,

Santha Rasaiah

Political, Editorial and Regulatory Affairs Director
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